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50TH CON~RESS~ }

SENATE,

2d Session.

~ts. Doo.
{ No.80.·

IN THE SENATE OF THE . UNITED STATES.

FEBRUARY

19, 1889.-0rdered to be printed.

I'

TERRITORY OF OKLAHOMA.
NOTES OF HEARINGS BEFORE THE COMMITTEE ON TERRITORIES, UNITED STATES SENATE.

MONDAY, February 11, 1889~
•The committee having under consideration the bill (H. R. ).0-614) to
organize the Territory of Oklahoma, and for other purposes.
Present: Senators Platt (chairman), Cullom, Manderson, Ste~art,
Davis, Butler, Payne, Gray, and Turpie, of the committee.
Messrs. McDonald, Bright, and Fay, of counsel for the Cherokee Nation, and delegates of the Cherokee Nation.

1

The CHAIRMAN. Mr. Fay, you appear in behalf of the Cheroke~ Nation!
.
• Mr. JOHH o. FAY. Yes, sir.
Senator CULLOM. Is this y0ttr argument whfoh is furnished to us in
print 1
/
'
Mr. FAY. Yes, sir.
Senator CULLOM. Are you going to repeat that 1
Mr. FAY. Somewhat.
_
Senator.STEWART. We can read this.
Mr. FAY. This is the brief. As Mr. McDonald, I beJieve, has stated
to the committee, we were employed in this matter on Friday afternoon, and since Friday afternoon I have got together the m~tter stated
in this brief in as full a way as I could in that limited time. , 1
The CHAIRMAN. You will please proceed.
Mr. FAY. The objections which the Cherokee Nation have to the enacting into law of this proposed rerritory of Olflahoma bill is based,
in the first place, upon the ground that the including of any part of
their domain in a Territory of the United States is a most flagrant violation of the solemn guaranties of the treaties made between the
United States and the Cherokee Nation.
As early as we have any history of the Cherokee Nation, they occupied a territory running from. about Pittsburgh, in the State of Pennsylvania, down to the Creek country, only a few hundred miles north
of the Gulf of Mexico. The Pennsylvania part and the Virginia part
of that country were ceded to the British Government before the Revolutionary war; and when the United States came into its first treaty '
relations with the Cherokee Nation, the second treaty that the United
States ever made with an Indian nation, they found the Cherokees occupying a country lying in western North Carolina, eastern Tennessee, a
part of South Caroliua, and a large portion of the northern part of the
State of Georgia. At that time the Cherokees· had advanced largely in
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•iviliz, tion. Th y had become even then, as far ba_c~ ~s t!1~ treaty of
Jiop
11, iu 17 '5, in, uch a condition ofa~vanced mv1hzat10n ~hat the
fil\'t treaty that the Uniteu States made with the Cherokee Nation provitled that the herokee Nation might send a deputy to the Congress
of th United tate ·. They were farmers and planters away back at
that time. They bad written laws as early as 1800, and in 1803-:Senator STEWART. Can you not get down nearer to the present time¥
Mr. FA . I will not take a great while.
The On.A.IR AN. I want to know this history.
nator STEWART. I have read that.
The OHAIRM N. We have not all read it.
Senator BU'l'LER. I want to hear it.
Senator DAVIS. So do I.
fr. FAY. I do not want to press tile committee. I will probably '30ll.·urne less time by going on.
Senator STEWART. Go on, then.
,
Mr. FAY. As early as 1803 there were some members of the Cherokee
tribe who desired to still continue their hunting life, and it was agreed
with Mr.Jefferson that such of the Indians as desired to continu.e their
roaming life might take up land in the Territory of Arkansas west of
the Missis ippi River, and the remaining Indians should remain in
Georgia and North Carolina and Tennessee. Under that agreement,
al>0ut a third of the nation moved to Arkansas, and they there remained
until 1828, when the lands that they settled upon in .Arkansas were excban ged for the lands now occupied by them in the Indian Territory;
ancl in consideration of this cessfon, a portion of the Cherokee lands in
the South rn States was surrendered to the United States. There was
no compul ·ion at that time upon the Cherokee Indians moving to the•
Indian Territory.
The CnAIRM.A.N. Let me ask a question there. When they surrend red -their lands in Georgia or .Alabama, or wherever they were, and
took the lands which are now in the Indian Territory, what were the
we 'tward limits of those lands,
·
Mr. FAY. Tbe we~tward limits of those lands were to be as far west
a the sovereignty of the United States and her right of soil extended.
The On.AIRMAN. I that in the same treaty f.
Mr. FAY. That was to the Spanish boundary. It is in the treaty of
182 , , eventh statutes, 311, ancl is to be found on the second page of
the brief.
nT. II. Th United States agree to possess the Cherokees, and to guaranty it to
tb m forover, and that guaranty is hereby solemnly pledged, of 7,000,000 acres of
land, l>ounded as follows :

That boundary follows the line up to about the ninety-sixth degree of
longitude.
In addition to the 7,000,000 acres thus provided for and bounded, the United States
forth r guaranty to the Cherokee Nation a perpetual outlet west, and a free and
l1llm~l ste~ uso of all the country lying west of the western boundary of the abovede: cnl> d limits, and as far as the sovereignty of the United States and their right of
011 extend.

The CHAIRMAN. That went to Texas and to Mexico ,
1r. FA . Tl.tat went to Mexico.
he HAIRMA.N. It was all Mexico then °l
~ ~r. F Y. W.h n the land was .subsequently patented to the Cherokee
t1011 the
mt cl tate ut off the western limit at the one hundredth
m ridian.
enator MA DERSO •
a that by treaty °l
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Mr. FAY. No, sir; that was done ·by the patent. The Cherokee Nation have never received the lands tliat this~treaty guarantied to them.
Senator DAVIS. It gave them 7,000,000 acr,es within the p/es9ribed '
boundaries, and in addition to that an outlet west and a free and un-'
·
molested use. It is the outlet you are talking about f
Mr. FAY. Yes, sir.
·
.
..,_
Senator "BuTLER. That, as I understand, was an arbitrary proceeding
upon the part of the Government-making the one hundredth meridian
the boundary!
·
·
·
,
Mr. F.AY. That was an arbitrary proceeding on the part of the Secretary of the Interior in fixing that boundary in the patent. - ·
The CHAIRMAN. Let meseeifl understand the Cherokee claim. They
do not make any claim thel ands which will lie below the outlet f
Mr. FAY. No, sir; the treaty of 1833 relinquished them.
Mr. CHAIRMAN. Do you claim that they ever had .any rights below
the southern limit of their outlet, as we call it¥
'.
Mr. F .A.Y. We are not claiming anything below; but I say to the committee that if we had received the lands that this treaty of 1828 gave
us, instead of that narrow strip ther~, we should have had a strjp the whole width of the Cherokee country, of the Cherokee home, but when
they came to patent the land they cut it off on the south and cut it off
on the west.
The CHAIRMAN. So that this contention now relates to what is included in the strip or outlet,
'
Mr. FAY. What is technically known as tlre Outlet; but I say the
Cherokee Nation did not receive the quantity of land that that treaty
of 1828-solemnly promised them. When they came to patent the land
they gave the Cherokee Nation a patent for a strip of the width described
in blue on that map [indicating]. .
The CHAIRMAN. Do you claim that you have a patent which includes·
the O tlet !
Mr. FAY. Ob, yes; our patent inc-lu{les the Outlet.
.
The CHAIRMAN. Does it include it as a possession or as an outle~ to
go somewhere else 1
Mr. FAY. It is an absolute title.
Senator STEWART. Have you the patent here! _Mr. FAY. No, sir; I haven't it here, but I can furnish it_to the committee.
The CHAIRMAN. There is a popQlar notion that what, is ktlow'n as the
"Cherokee Outlet" is some laud which was given to the Cherokees to
go further west, into a further western hunting ground; but, as I understand, you claim that it was secured to the Oherokees as their absolute
property by the patent.
. Mr. FAY. By the treaties, by the patent, and in addition to that, the
question of th~ title of the Cherokees to this Outlet bas been p~ssed
upon by the courts of the United States, and they have held in two
cases that the title of the Cherokees to that, Outlet is just exactly the
same as it is to the residue of their lands. Those cases are United
States vs .. Rees, reported in 5 Dillon, 405, anµ United States vs. Rogers,
reported rn 23 Federal Reporter, 659. rhey are cited in my brief.
Senator STEWART. I should like to inquire- does not the pill provide
for a settlement of this claim before the land is occupied t
Mr. FAY. It does, in a way.
Senator STEWART, Why do you object to the bill? We will assume
for the moment that everything you say about-the rights of the Chero-

to
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ke under their pat nt is just as you say it is. Now tell us why you
obje t to having thi ~
enator BUTLER. Before you proceed let me ask a question: I und r tand by the terms of this bill the Cherokees are to be allowed one
dollar and a quarter an acre for t,h is land 1
r. FAY. Ye, ir.
Senator BUTLER. Is it a fact that they have been offered $3 an acre
by out ide parties
·
Mr. FAY. Yes, sir; it is.
Senator BUTLER. And do they not think that they can get $5 .a n acre
for it
Mr. FAY. Yes, sir; they have been offered $3 an acre for 6,000,000
acres by respon ible parties. They now receive $200,000 a year rental
from thi property, and with that $200,000 they are building schools,
seruinaries, colleges, and high schools in the Cherokee country. .
Senator D.A.VIS. This bill does not propose to take that away without
their con ent f
Mr. FAY. This bill affects their leases, and declares that a lease for
any other purpose than for strictly agricultural purposes is contrary to
public policy. That is the thirteenth section of the bill. The eleventh
ection of the bill seemingly proposes to send ·commissioners to treat
with the Cherokee Indians to obtain th.e ir consent, but the provisions
of the sixth section which provide for the sale of the land at a dollar
and a quarter an acre, aud the bill follows in the fifteenth section by absolutely depriving the Cherokee Nation of use of the land for the very
purpo es for which that ]and is available. They take away the usufruct
of the land, and give t,bem a barren right, which can be of no value to
them, and then they say, after having stricken down your property
right in this outlet, "We will send commissioners to you to ask you
to take one-third of the value of your laud."
Senator STEWART. Is that outlet more than a right of way to get
through the country,
The CH.A.IRM.AN. That is a question which I asked awhile ago.
Mr. F .A.Y. It i a fee.simple and it bas been so held, as I stated before,
by the courts of the United States in two cases.
The CHAIRMAN. Do you can it a base fee, or a qualified fee, or something of that sort, not an absolute fee .simple f
Mr. .FAY. The Supreme Court calls it an absolute fee-simple.
Senator CULLOM. Have you the language of the Supreme Court
there
Mr. FAY. It is to be found in the case of Holden vs. Joy.
S nator MANDERSON. You cite that case in your brief. I see it is in
17 , allace, 211.
Mr. FAY. Y s, ir; 17 Wallace, 211.
enator TEW.A.R1'. Where is that citation 1
Mr. FAY. On page 10.
The CHAIRMAN. These were the lands that Judge Parker rendered
the decision about t
Mr. FA.Y. e , sir; I cite Judge Parker's opinion on page 5 of the
brief.
Senator_ J? VIS. I s~gge t that we allow Mr. Fay to go on, Mr. Chairman. It 1 embarra srng to anybody to be constantly interrupted.
he IIA.IR I.AN. fr. Fay will proceed.
Mr. A Y. In the line of argument that I propose to address to the
corn itt e wa calling attention to the condition of afl:'a,irs under these
pre iou treaties. Wbeu the Cherokee Nation was removed west-be•
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cause they were practically removed west by force-all the portion of
the Cherokee Nation, or of the Cherokee people, who desired to continue the hunting life had gone west' to the Indian Territory, and those
that remained were the farmers and planters of Northern Georgia and
Eastern Tennessee. They bad cultivated farms and weli-stocked plant~tions and at that time gold bad been dis.c overed in Georgia, and it was
perh~ps greed for the gold that caus-ed the Uherokees to be forcibly
taken from their lands in Georgia and removed to the Indian Territory,
because they were removed there by an army under the command of
Major-General Scott. ·
They then ceded back to the United · States this valuable farming
land and removed west to the Cherokee country. They·tben secured
in their treaties these most solemn guaranties that that home and that
outlet should never in any future time be included in the boundaries of
a State or Territory without their consent; and when the State of
Kansas in 1861 was admitted into the Union it trenched 'upon about 2
miles of the Cherokee country, and that was what was known as the
Cherokee strip-a little strip of land about 2 miles wide running the
whole length of this outlet.
.
The CHAIRMAN. Above or below the present Kansas line°?
Mr. FAY. Above the present Kansas line; and tue act admitting Kansas into the Union provided tµat the State of Kansas should neve,rhave
jurisdiction over that strip until the Cherokees gave their consent, and
by the treaty of 1866 the Cherokees ceded that little strip of land 2
miles wide to the United States, and also ceded 800,000 acres of land
in Kansas, that also belonged to the Cherokees and which was also included in this patent, which was sold to Mr. Joy, and the question of the title of the Cherokees to their lands came before the Supreme Court
in the case of Holden vs. Joy, Holden being a settler on this Cherokee
strip and claiming title adversely to the Cherokee title, and in that case
of Holden vs. Joy, in 17 Wallace, the -Supreme Court decided the question of the title of the Cherokees to this land, and this particular case,
I understand, happened to be a, part of the outlet that Holden had settled upon, and held that the Cherokees lrnd an absolute fee:simple title
to it, and that if there was anything in the patent,
in the language of
1
the court, that undertook to curtail that righ t that provision was void
and of no effect.
Senator DAvrs. As against the treaty 7
Mr. F .A Y. As against'the treat,y. ,
Senator BUTLER. The court held in that case that the adverse claim
of Holden was void 1
Mr. FAY. Yes, sir; sustained t];Le title of the Cherokees, the Cherokees being the grantor to Joy.
The CHAIRMAN. There is no difference between that Joy land and
the outlet land; it is all under the same patenti
Mr. FAY. Yes, sir; all under the same patent, and really the place
where Holden was located was on this little strip that was a part of the
outlet.
Senator STEWART. Was the point raised that it was on the Outlet,
and not on the land reserved ~
Mr. FAY. It was not raised in the Supreme Court.
The CHAIRMAN. What is known as the Cherokee strip is a strip on
the southern boundary of Kansas, about 2 miles wide t
Mr. FAY. That is the Cherokee strip proper. .
Senator CULLOM. That has all been settled since !

,,
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fr. F .A.Y. e , all ettled, and the proceeds are being paid over as
coll t d from ttler .
The ILA.IRM.A.N. What is called the Outlet is entirely different from
the trip
.
Mr F.A.Y. Entirely a different thing, although the maJor part of the
trip wa originally part of the Outlet.
.
That brings u down, Mr. Chairman and gentlemen of th~ comr1:nttee,
to the treaty of' 1866, and I submit that the treaty of 1866 m_now1s~ affect the title of the Cherokees to the lands west of the nmety-s1xth
m ridian, except as provided in that treaty.
Senator S1'EWART. What is the provision of that treaty 1
Mr. FAY. I was just going to state it.
Senator DAVIS. It is on page 5.
The CHAIRMAN. What is the date of the treaty Y
Mr. FAY. Eighteen hundred and sixty-six.
The CHAIRMAN. In what book is it contained!
Mr. FAY. In the Fourteenth Statutes, I think.
Senator STEWART. Let us get that treaty.
Mr. FAY. I have the treaty right here. It is in the Fourteenth
Statute , pag·e 799. The seventeenth article of the treaty of 1866 ceded
what were called the ueutral lands, which was a body of 800,000 acres
of land in the State of Kansas that had been eonveyed to the Cherokees, under the treaty of 1835, when. the nation went w~st. They
claimed there woulu not be enough land for them, and in the treaty of
1835 800,000 acres of land additional were ceded to the Cherokees.
The CHAIRMAN. Before you go to that, in the sixteenth article of the
treaty it is provided thatThe United States may settle friendly Indians in any part of the Cherokee country
west of the 96th degree, to l>e taken in a compact form, in quantity not exceeding
160 acres for each member of each tribe thus to be settled, * * * such lands thus
disposed of to be paid for to the Cherokee Nation at such price as may be agreed on,
· * " • t,be Cherokee Nation to retain the right of possession of and jurisdiction
oy r all of said country west of the 96th degree of longitude until thus sold and occup1ed, aft r which th ir juri diction and right of :posse1::Ssion to terminate forever as
to each of said districts thus sold and occupied.

Mr. F.A.Y. Ye , sir. I was calling your attention first to the seventeenth article, because the seventeenth article says "the Cherokee Nation her by cede in tru t to the Uni-ted States "-and that was a cession
of tbi Cherokee strip and the neutral lands, 8J)O,OOO acres, and was a
ce ion dir ct to the United States; but as to the outlet west of the
nhi~ty-sixth meridian the provision, and the only provision, was that
~bwh the chairman ba just read, which gave the United States the
r1gbt to ettle on this outlet friendly Indians, and when they were settl~d there, the friendly Indians and the Oherokees should agree upon a
pnce that hould be pai<l to tlle Cherokee Nation for the laud so occupi d by the friendly Indians settled there. When that was done the
Cherokees were to convey that particular land to the friendly Indians;
aud at uch time their jurisdiction over that particular land should
cea e.
ow, in pur1:mance of that provision, the Osages were settled west
of he 96th degr e, the price of the land was fixed, and the United
State tran ferred from th O age fund to the Cherokee fund the amount
of the purcha e money of that tract, and then the Cherokee ation by
d d co~ eyed to th
ci:etary of the Interior in trust for the Osage
the particular land le cribed and hown on that map in white, west of
th 96th d gr .
Senator B TLER. And described in the deed of cession 7
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Mr. FAY• .And described in that deed.
Senator STEWART. Your point is that the United State~ may settle
friendly Indians there, but not white people i
.
Mr. F .A.Y. Not without the consent of the Cherokee Indians.
The CHAIRMAN. That is what it was deeded for.
.
Senator MANDERSON. What are these piece~ of land in this map in
the Osage territory that are marked in light green i
M.r. FAY. Some leases that the Osages have made.
The CHAIRMAN. Let me inquire if as to the Pawnees and the Otoes
and the Poncas and the Nez Perces and the Missourias it has been done
in the same way 1
Mr. F.A.Y. Exactly in the same way.
Senator BU'J.'LER. And the Arapahoes¥
Mr. FAY. The Arapahoes are not in the Cherokee country. The
Osages and the Kaws, which are considered one tribe, received their
land in that way and received a deed for it from the Cherokee Nation.
The Cherokee Nation was paid for that land out of the money belonging to the Osages. Then came the Nez. Perces, and they were settled
and land demled to them and the Otoes and the Missourias. There have
been five particular deeds for these five partici1lar tracts by the Cherokee Nation conveying that property, these particul-ar tracts,, to the Secretary of the Interior in trust for these particular tribes, fl ve in all.
The CHAIRMAN. And the Cherokees have been paid by the United
States for those lands f
Mr. FAY. The Cherokees have been paid by the United States for
those five particular tracts of land.
The CHAIRMAN. At w bat rate 1
Mr. FAY. At a bout $1.15 an acre. That is about what they received for the la nd; and one of the provisions of this bill is that the
consid er ation money for those particular tracts shall be taken out of
tlie $1.25 that the bill propos&:i to give the Cherokee Nation for the
balance of this outlet.
The CHAIRMAN. Is it for the balance of the outlet,or for the whole 1
Mr. FAY. F or the balance of the outlet.
Tbe CHAIRMAN. The unassigned lands 1 .
Mr. F AY. The unassigned lands-the consideration money which has
already been paid for these particular and ;specific tracts and which is
about $ 1,600,000.
The UHAIRMAN. You mean they propose to take out what was 12aid
for the Osages a lso 1 ·
Mr. FAY. Yes, sir.
Sen a tor GRAY. I should like to understand that before you go any
furth er.
.
·
Mr. FAY. It is in the sixth section of the bill. That is the way I read
the bill.
.
Senator B·uTLER. That was done in the transaction betweert the
Creeks 1
Mr. McDONALD. They had ceded their lands.
Senator B U'l.'LER. I understand that.
M_r. F AY. It is in the eighteent,hline, .on the sixth page of the bill, in
sect10n 6.
.
~n accurate a ccou~t shall be ke't)t . by the Secretary of the Interior of the money rece1v~rl a~ pro?eeds ot the _sale ~f s~1d lands, and said .mon ey shall be placed to the
credit of the Cherokee Indian tribe m the Treasurv of t.ne United States after deduct•
ing th~ cost of the sale by t~e United States and ~he ~mou?-t heretofore' appropriated
and paid to the Cher.okee tl'lbe as part compensat10 for said unoccu.p ied lands.
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Senator S1.•Ew.ART. That is, only deducting the lands that have been
_ sold.
.
enator R.A Y. That tlrny shall not buy them over agam .
. Mr. F . The had not bought them at all.
. ,
Mr. McDo .ALD. The bill does not propose to sell the Osage lands
nor any of the lands of the fl ve tribes settled there. . It onl!, proposes
to ell that which has not been settled upon, deductmg the payments /
heretofore made.
.
·
Mr. F.AY. That was upon the theory that the payments for these
particular tract were payments in part upon the who~e tract. It has
beeu claimed that the purchase money for these particular tracts conveyed by these five deeds, instead of being a payment in full for these
five tracts, was part payment on the whole outlet.
/
Senator MANDERSON. What <loes this bill propo~e to do with these
pieces of land that have been purchased for the Pawnees, the Osages,
·
etc. Y Does it reserve the rights of those tribes 1 ·
Senator GRAY. Oh, yes.
.
Mr. McDoN A.LD. Only so far as the ownership qf the land is concerned; they are all em braced in the Territory.
Senator MANDERSON. What land is preserved to them.
.
Senator BU'.l.'LER. Is it not preserved to them, except the Indians conclude to take $1.25 an acre for it f
Senator CULLOM. Can you formulate specifically, item by item, just
what the points of objection are to this bill, so that we can get them in
n, nut hell Y
Seuator GRAY. Let me ask a question on the point pe:g.ding. Mr.
Springer, i11 Lis report from the Committee on Territories in the House,
February 7, 1888, says:
.
It is further provided in the bill, the consent of the Indians first to be obtained, that
the United States shall pay the Cherokee Indians $1.25 per acre for the land instead
of 47.49 cents, as now provided, by appraisement fixed by the President of the United
States under the act of 1872.

What does that mean 1
Mr. FAY. Tliat goes to this question: The treaty of 1886 provided
that the price of tbese lands should be fixed between the friendly Indian aud the Cherokee Nation, subject to the approval of the President
of tbe United States, but if they could not agree upon the price, the
price bould be fixed by the President of the United States. That was
the provi ion of the treaty. The money was to come out of the funds
belonging to the friellllly Indians; but there came along a time when
the nited State wanted to settle some friendly Indians on that tract
who had uo fund·, who had no annuities, and the Cheyennes, the .Arapahoes, and the Nez Perce. had nothing to pay with. The act of 1872
wa in the direction of having the Cherokees cede to the United States
the whole of that outlet, and, as preliminary to that, there was an appraisement made of the value of it, and that appraisruent was at 47.49
cent8 an acre. The Oherokees never accepted or consented to that apprai ement, and its provisions were never carried into effect.
,
Senator STEW.AR'.l'. .Appraisers were appointed and the lands were
apprai ed, I uppose
.
fr. FAY. Apprai ers were appointed and the lands appraised, but
the berokee were not parties to it and it was not in accordance with
th t rm.· f the reaty, and when they came to settle for the lands occupi d _b. the Pawnee , Ponca., Otoes, Mi sourias, and Nez Perct~s, it
wa cl 1m d that they should receive 47.49 cents an aere in accordance
ith thi apprai ement. '!hat was resisted by the Cherokee N atioo,
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and finally Congress provided to pay them about $1.15 an acre, upon
condition that they should deed the land, and they d~d deed it for that
price.
Senator GRAY. That was in the nature of an offer by the Uniteµ _
States, but it was not accepted 1
Senator STEWAR'.l'. The $1.15 an 'acre was accepted.
Mr. F.AY. The 47.49 cents that was offered was an appraisement that
was not in accordance with the treaty and was never assented to by
the Cherokee Nation.
Senator GRAY. It was a fruitless negotiation°?
Mr. FAY. It did not amount to a negotiation at all. It was a onesided thing entirely. The Cherokees were not asked their consent.. It
was made with~ view of buying the whole land, but the,Y never got as
far as off~ring them the 47 cents an acre for the whole of it. That ques- ·,
tion was before Judge Parker, and I have inserted in this brief his
opinion; and, as he states it very much better that I can, I want to call
your attention to it. It is on page 5 of the brief:
The Cherokee Nation agreed with the United States, by the sixteenth article of the
treaty of1866, that the United States might settle friendly Indians on its lands west of
the ninety-sixth degree. It further agreed that it would sell to such friendly Indians
as the United States might settle on their lands such amount of land as was necessary to give each member of said tribe so settled 160 acres, saidJands 'thus disposed
of to be paid for to the Cherokee Nation .at such price as may be ag;eed on between
the said parties in interest, subject to the approval of the President; and if they should
not agree, then the price to be :fixed by the President; the Cherokee Nation to reta,in
the right of possession of ~nd jurisdiction over aUof said country west of the ninetysixth degree of longitude until thus sold and occupied, after which t,heir jurisdidio n
and right of possession to terminate forever. This provision of the treaty is clea.rly an
agreement to ,sell to friendly Indians whom the Cherokees agree .with the United
States may be settled on the land. The Cherokees have sold portions of their land to
the Pawnees, Poncas, Nez Perces, Otoes, and Missourias and Osages.
An agreement was entered into to sell to the Cheyennes and .Arapahoes, which was
never consummated, as they never went on the land and occupied the same. They
have no just claims to it, but it still belongs to the Cherokees. The Cherokees have
never parted with any ot,her of their lands west of the ninety-sixth degree.
_
It could hardly be presumed that the Government was paying for lands in advance
of a sale, or even an agreement to sell. The Cherokees agreed to sell to friendly Indians, the same to be their prop.e rty only when sold to them and occupied by them.
But it is said that all the lands of the Cherokees west of the ninety-sixth degree not
· sold to friendly Indians were appraised by the President ·under act of Congress of
May 29, 1872. It 1s .t rue that section 5 of that act provided "the President,and Secretary of the Interior are hereby authorized to make an appraisement of the Cherokee lands lying west of the ninety-sixth degree of west longitude and west of the .
la,nds of the Osa,ge Indians in the Indian Territory, and south of the southern line of
the State of Kansas, ceded to the United States by the Cherokee Indians under their
treaty 1>f July 19; 1866, for the settlement of friendly Indians, and report the same to
Congress."
•
,

The mistake of that bill was that it recited that this land had been
cecled to the United States by the treaty of 1866, and a reference to tha,t
treaty shows you that it never was ceded to the United States; but that
bill that called for the appraisement of this land went upon the mistaken theory that the treaty of 1866 had ceded these lands to the United
States.
The opinion of Judge Parker continues:
_Now ~hey, by the treaty of. 1866, ceded no lands to the United States west of the
nmety-sixth degree. They only consented the United States might settle friendly
In~ians on the land west o~ the nine~y-sixth degree, and agreed to cede, not to the
Umted States, but to the foeudly Indians when they went on the land. Under this
Jaw the President had no right to appraise any land except what had been solu to
the friendly Indians by the 0herokees. The appraisement by him of any other lands
took away no rights from the Cherokees and gave none to the United State-s.
FI'Om the proof before me the Cherokees never understood this payment to them of
$3°°'000 to be a payment- on their unsold and unoccupied lands, but · they always
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cl· imed th price propo eel to be paid to them for the occupied lands wa_s inadequateI
than injn tic and in equity they were worth-and, through their agents, from
th tim of th ale of the ame they were pressing their . claim for the payment of
th ir true vain .
'fh .· cutiv department of the Government did not understand this $300,000 paym nt to be a payment on other than the lands already sold and occupied, as evidenced
l,y the 1 t r of Hon. H. M. Teller, Secretary of the Interior, of January 31, 1883, in
" ~hich b
ayfl: "In my opinion, the appropriation of $300,00~ proposed by the
:unenclm'1nt is not au unreasonable one, as the sums already paid to the Cherokee
Tatiou, with thi proposed appropriatfon added, are not believed to be in excess of
th value of the land upon which friendly Indians have already been located."

Senator CULLOM. I have not studied this bill much, but, as I undertand the bill, we are not undertaking to interfere. with the treaty
right of the e Indians, and I should like to know specificalJy the
rea, on in detail why you object to the bill.
The CHAIRMAN. Mr. Fay says we are interfering with treaty rights.
He ay , if you will allow me to state it, that tbe Cherokees own that
Outlet and that it can not be taken away from them except by their
con nt, and that they have entire possession of and jurisdiction over it.
Senator STEW.A.RT. Jurisdiction of the country¥
Mr. FAY. They have not 011ly property rights, but they have sovereign
rights ov-er it. They are the sovereigns of that country.
The OH..A.TRM.A.N. That they own it as much as they own any ]ands
which the GoYernment has bought and settled friPndly Indians upon;
that th y are not bound to part with it for any purpose except to settle
friendly Indians upon it, and that they have been already offered $3
an acre for it, and now the Government proposes to take it without
th ir consent for $1.25 an acre; is that it Y
Mr. FAY. Y~s, sir.
S uator CULLOM. And that there ought to be no political jurisdiction
ext nded over it by the Government of the Unit~d States¥
Mr. FAY. Yes, ir.
nator S'l.'EWART. Notwithstanding there may be raids upon it and
difficulti may occur between the settlers, and all that¥ Do they deny
e\ ry right of the United States?
lVIr. FAY. They do not deny every right of the United States. They
ask the nited State to protect them from intrusion upon that land.
na,tor BUTLER. Which the United States Government is not only
l>ound to do but ha done heretofore. Is it not a fact that persons have
p:one upon that land and have been driven off by the armed forces of the
nitf'd tateR
fr, .1 .A. . That i a fact.
S nator STEWAR'l.'. I it not a fact also that the Indians have allowed
ome white person· to go in there and take leases for the possession of
tb cmrntry, and de.ni d that privilege to others1
Mr. i ..A.Y. I do not kuow that the.v have denied it to others. They
have lea ed land to white people, as they have a perfect right to do
und r th ir law and Goverument.
,n tor G A • And they have that right under that laws of the
nit d tat ,
Mr. FAY. e , ir; th , own the land.
IRMA . IlaR or ha not the Government recognized that right
Th
of th ir,
fr.
es, ir; and I will call your attention in that connecti - nator T:EWAR1'. Do you pr tend to say that when they have lea ed
land· the mted States ha lost all power to put white men in there;
1
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that the United States bas lost all jurisdiction over the country to make
tliose white men obey the laws of the United States! ,
Senator BUTLER. Not at all. That is provided .for distinctly in the
criminal jurisdiction of tbe United States court at Fort Smith. They
are brought there and punished li,ke anybody else w~o violates the.
laws.
,
The CHAIRMAN. That is-what they want a court in the lnd!an Territory to1-Senator BUTLER. Exactly. That i.s what we passed the bill for on
Saturday last.
,
Mr. FAY. They can not sell these lands to anybody but the United
States.
Senator DAVIS. As I understand you, they might lease for ninetynine years, but can not give an absolute title !
Mr. FAY. They can not give an absolute title.
Senator GRAY. There are two or three points I should be very glad
to have brought out here, and one is the matter which Senator Davis has just been calling Mr. Fay's attention to, as to the statute. of the
United States passed in 1796, I think, and now incorporated in the Revised Statutes, forbidding the alienation of lands that have been ceded
to Indians.
Mr. FAY. It has been the universalpracticeoftheDepartmentofthe
Interior in dealing with these lands to hold that the Cherokees had a,n
absolute right to the management of their lands ·in this country.
Senator DAVIS. 'ro the extent of giving long leases or any title less
than a fee!
Mr. FAY. The question as to how 101).g the leases may be has never
come up.
·
Senator DAVIS. That is a practical question. You say it only pro- .
hibits a fee. If that is the only limitation, they might lease for ninety
nine years or for five hundr~d years.
.
Senator BUTLER. Under the law and treaty they have a perfect right
to do it.
The CHAIRMAN. Ninety-nine years in my State is equivalent to a
fu~
'
Senator BU1'LER. As I understand it, they have a perfect right to do
it if they choose to do it.
·
.
Senator DAVIS. I do not understand it that way.
Senator GRAY. Mr. Springer says on page 6 of his report _
As early as 1796 it was enacted that no nation or tribe of Indians within t.he boundaries of the United States should grant, sell, or lease or make any other conveyance
of lands, or of any title or claim thereto, without the consent of the United States,
made and. ~ntered into by some public treaty held under authority thereof.

Do you claim that the treaty of 1866 was such a consent to the Cherokees!
Mr. FAY. I do not know that I caught your question exactly.
Senator GRAY. I aril calling your attention to the argument made by
Mr. Springer in favor of this bill, and I think it would be very well that
you should address your argument to any points that are at all forbible.
Mr. FAY. Unfortunately, I have not had an opportunity to read Mr.
Springer's report in this case, but, as I understand, the act of 1796 relates to that class of Indian titles which are known as the common
Indian title, a right of occupancy only, and this is a title that we hold
under letters-patent from the United States without any restriction.
This title is not the common Indian title. This is not merely the right
of occupancy in this Cherokee Nation, but it is the absolute fee-simple
S. Mi~. 2-.S I

'
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and bat h b n the construction put upon this title by the Interior
D partm nt. In that.connection I will cal~ attention to _the_letter of ~he
S er tary f the Interior in answer to a Senate res~lut!on m 1884 with
r p ct t lea fog these lands. He says, on page 5 of this S~nate Executive Document o. 17, Forty-eighth Congress, second sess10n:
nd r the decision of the courts as to the title to which they hold their lands, and
th ·guaranty pledged them by the Unite~ S~ates in the sixteent1:t arti?l.e of the treaty
of 1 , can any one que tion or doubt theirrightto m_a~e such ad1spos1t1<;m o the grass
growing on their lands a they have made, whether 1t 1~ called a le~s~, license, or permit f The land is theirs and they have an undoubted right to use 1t m any way t~at
a white man would use it with the same character of title, and an attempt to deprr~'e
the nation of the right would be in direct conflict with the treaty as well as the plam
words of the patent.

nator MANDERSON. That is stating it too strongly, for th,ey can not
en the land a a white man can.
The CHAIRMAN. That is because they have conveyed it to the United
State for the purpose of settling friendly Indians upon. Is there any
other reason why they can not sell it!
Mr. FAY. The treaties, as I recollect them, provide that this land
shall go back to the United States when the Cherokee Nation becomes
extinct. That is all. The reply of the Secretary of the Interior continues:
They are quite capable of determining, without the aid of the Interior Department
or Congres, what is to their advantage or disadvantage, and the Government can not
interfere with their rightful use and occupation of their lands, which are as rightfully
theirs as the public domain is that of the United States, subject Clnly to the provisions
of article 16 of the treaty of 1866, which at most is only a contract to sell certain portions of the land; but until the Government settles friendly Indians thereon and pays
for tho land the right of possession and occupancy is especially reserved.

That bas been the policy of the Interior Department in dealing with
these Indian lands, and they have taken no control and have assumed
no control over the right of the Indians to rent their lands for grazing
purpo es, and the money that they receive in consideration for these
lea e does not pass thrOl;igh or under the control of the United States
at alL
.
·
e~ator BUTLER. In other words, the Indians took that land and appropriated it to very praiseworthy purposes, to wit, educational purpo es, the building of school-houses, etc. The proceeds of these lea es,
a I under tand, are devoted to the improvement of their educational
facilities 1n the Territory.
Mr.FAY. Ye, ir. They are getting$200,000ayearforthisland, and
they are building now a female high-school at an expense of $75,000.
They have appropriated $50,000 for the use of colored schools in the
Territory, and to-day there is not a community in the United State
that in proportion to population has as large school facilities as the
Cherokee · ation. The Cherokee Nation has larger school facilitie
than any other similar population in the United States.
S nator GRAY. Mr. Fay, I think it would be agreeable to the committ e, wh u I read thi , that you should addre s yourself to a legal
proposition which would be for the enlightenment of the committee. I
r ad from an opinion quoted in Mr. Springer's report from AttorneyGeneral Garland in July, 1885, in which be says:
The la t-named section declares: " o purchase, grant, lease, or other conveyance
of land , or of any title or claim thereto, from any Indian nation or tribe of Indians,
11hall b of any validity in law or equity unle the same be made by treaty or conutiou ent r d iuto pnr uant to the Constitution."

That is the tatute. Then he says--

,
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Senator S'l'EWART. What is the date!
'
.
Senator GRAY. The act of 1796 and now incorporated-in the Revised
Statutes.
This statutory provision ·is very general and comprehensive. _Its operation doe·s
not depend upon the nature or extent of the_ title to the l~nd w~ich tlle tribe or uatio_n
may hold. Whether such a title l>e a fee-s1n:iple, or :i, right of occupancy merely, 1s
not material· in .either case the statute applies. It 1s not, therefore, deemed necessary 0~ impo;taut, in coI?l.Jection wit,h the snbj~crt nnder consi?eration, to inqnil:e i~1to
the particular dght or title to th_e. abov~-meot10ned reservat10ns, ht::ld by th_e Incl1an
tribes or nations respectively wbrnh claim them. Whatever the ,right or title ma.y
be each of these tribes or na,tions is precluded, by the force and effect of the ·statute,
fr~m either alienating or leasing ~ny part of its rP,servn.tion, or impartin~ any in_terest or claim in and to the same, without the cousent of the Government of the Umted
States. A lease of the land for grazing purposes is as clearly within the statute as a
lease for any other or for general purposes, and the duration of the term is immaterial.

Senator DAVIS. He was considering there this particulaF case.
Mr ..FAY. I was going to ask what case he was cousidering.
Senator GRAY. l t is a letter to the Secretary of the Interior.
letter begins in this way :

The

DEPARTMENT 0~' JUSTICE,

.

IYashinyton, July

n,

1885.

Sm: By your letter of the 8th instapt, incl6sing a comruunic'ation from the Commissioner of Indian Affairs of the 7th, the following questions are, at bis suggestion,
submitted to me with reqnest for an opinion tbereou:
"Whether there is any law empowering the Inte1·ior Department to authorize Indiarn; to enter into contract with any parties for the lease of lnd'ian lands for grazing
purposes, and also whet.her the President or the Interior Department hl:ts any authority to make a lease for grazing purposes of any part of any Indian reservation,
or whether the approval l>y the President_ or the Secretary of the Interior would
render any such lease made hy Indians with other parties lawful and valid."
·
These questions are propounded with reference to certain Indian reservations,
namely;
·
1. The Cherokee lands in t.he Indian Territory west of ninety-sixth degree of longitude, except such parts thereof as have heretofore been appropriated'for and conveyed to friendly tribes of Indians.
~- The Cheyenne and Arapahoe Reservation in the Indian Territory.
3. The Kiowa and Comanche Reservation in the Indian Territory.

Senator BUTLER. I understand that the Attorney-General in that
case treats this land as an Indian reservation; but the Cherokee country
is not a reservat10n in the sense usually applied to a reservation.
Mr. FAY. I was not aware tllat the question in relatjon to Cherokee
lands was submitted in that_ application for the Attornes-Geueral'.,
opinion. It had never been up to that time the policy of the Iuterior '
Department to undertake :-to interfere at all with the disposition of thN,e
lands, that is, the use of them by the- Cherokee Nation. and I bave
called your attention to the letter of the Secretary of the Interiqr in '
response to a Senate resolution asking what leases there were, etc., in
whi~h be uses this very strong language practically saying it is an
affair entirely with the Cherokee Nation.
The CHAIRMAN. Wllat Secretary of ,the Interior was that,
•
Mr. FAY. Mr. Teller. He says in that communication:
The Department llas not considered it the duty of the Commis;,ioner of Indian Affairs or the Secretary of the Iuterior to interfere with t.he affairs of the Cherokee
Nation, except in the case especially provided for by trea,ty with tLat 1rntiou.
.

All this is a new departure from a long liDe of opinions of the Attmney-General as to the rights that the Cherokees have in this land.
The CHAIRMAN. Who was it that offered $3 an acre for this land?
Mr. F A.Y. Mr. Busby head can tel1. It was some syndicate out there,
I believe, that made the offer.
Mr. BUSHYHEAD. Mr. Emory, of Kansas City.

Mr. FAY. He says it was Mr. Emory, of Kansas City.
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S nat r ULL . Wliat is he engaged in!
Mr. F . Il i · a cattle raiser, I believe.
n, t r BU'l'LER. Gen ral Hooker, of the House of Representatives,
ha · tb tatement of that, I believe.
.
- .
Mr. FA . In reference to that opinion, the act of Congr:ess tha~ 1s
cit cl there i the act of 1796. At that time there was not an Indian
trib in the United States that held any other than the ordinary Indian
title; but the treaties of the United States witli the Cherokee Nation
put thi tltle in a very different attitude than that of a common Indian
titl , and I say the treaties-·
·
S nator GRAY. That is the point I should like to bear ;you on.
Mr. FAY. I say that this act of Congress could not· apply to lands
which the United States by treaty has given the fee-simple of to this
nation. That is not a limitation.
Senator STEWAR'l'. Do you maintain that the Indians could sell this
land and give a title in fee for it 1
·
'
.
Mr. FAY. They could except for a provision of the treaty. . There is a
• provision of the treaty that gives them only the power to convey this
laud back to the United States.
Senator DAVIS. What treaty is that,
1r. FAY. It is the treaty of ":I.866. It gives the United States the
right to settle friendly Indians there. Of course 'that qualifies their
right to se11 thi8 land outright, because there is a concession from these
I]J(lia,11. that the United States may use it for the purpose of settlingfrit>rnlly Indians upon it.
Sernttor S'J'EWAR'l'; By wbat treaty or statute do they claim the right
• or that tl1ey have ev·er had the right to alienate these lands 1
l\h. liAY. Commencing with the treaty of 1835.
'<·nator S1 EWAR'.l'. What is the language of it f Have you got it
tl1el'e ·~
l\lr. FAY. In that connection I want to call your attention to the language of the Supreme Court in the case of Holden vs. Joy. There was
a prnvision in tbe act of 1833 for patenting lands to the Indian tribes,
which provided for a reversion of those iands to the United States, and
the court Hay that if that provision were inserted in this patent it woud
be void under the treaty of 1835.
·
The CIIAIRMAN. It is now time for the m~eting of the Senate, and we
"'ill rc,'urne the bearing on next Wednesday morning.
enator CULLOM. I want to suggest to Mr. Fay or Mr. McDonald to
put in a succinct tatement of the points of opposition to this bill, without ·trio O'iug out a long argument.
nator DAVIS. Tbey have done that very well in this brief.
Senator CULLOM. I have not had time to examine it, and I do not
kuow whether they have or not.
.
enator PAYNE. I should like to see a copy of the leases for grazing
1

pnr1\D

s.

The CHAIRMAN. Is a copy of the leases they have made for grazing
purpos s in any public document,
Mr. FAY. Yes, ir; a copy of the ]eases will be found in Senate Exe~ ive document o. 17, Iforty-eighth Congr<:'ss, second session. The
pro ision in all these leases is that they are to terminate on six month '
uoti •e.
·
~' nntor PAYNE. !'should like to have some authenticated statement
ft h' arnonnt hey say they were offered for this land $3 au acre.
1
'I'h
n HDlA . I think Mr. Hooker stated that in the other Hou e.
'I'llP- co U1ittue thereupon adjourned until W eUnesday, February 13,
188U.
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WEDNESDAY, February 13, 1889.
1.'he committee met at 10 o'clock a. m.
-_
- ,.,
Preseut: Senators Platt (chafrman), Cullom, Stewart, Davis, Butler,
Payne," Gr~y, and Turpie, of the Q_om1;11ittee; also Me~srs. M.,cDonald and ,
Fay, of counsel for th~ Cberok~e Nat1qn, ~elegates of the Cherokee Nation, and Represe.ntatives S~urnger, Perk11;1s, Mansur, and W~av:er•.
Mr. McDONALD. Mr. Chairman, what time can the committee give
us to present our o~jections to th~ bill under consideration V
The CHAIRMAN. What time do you want Y
Mr. McDONALD. Mr. Fay wants to answer some questions that Senator Gray submitted the other day in reference to the patents and the
effect of the sections of the statute which were referred to in regard to
the right of conveyance. Theh Mr. Mays, the chief of the Cherokees, is here an<l wishes to make a statement to the ~ommittee, not particu]arlyan argument, but a statement of th~ facts as he ll;nderstands them. I
shall want to say something in conclusion, and then the Chickasaws
and Choctaws are here by J\1r. Harkins.
'
The CHAIRMAN. Who is Mr. Harkins 1
Mr. McDONALD. He is their representative, and· he wants to say something in th_eir behalf.
Senator S'l'EWART. That will be enough to take us to the 4th of March.
Mr. .McDONALD. Not that long.
Senator CULLOM. I suppose ,you can get through in an hour and a
half¥
The CHAIRMAN. Suppose we ask,Mr. Fay s~me questions and let him
answer the questions directly.
- Mr. MnDoNALD. He bad better answer this legal question first, if he
eau answer it, and I think be can, as to the scope and effect of that statute, whether it applies to lands held as these lands are h~ld . .
The CHAIRMAN. Proceed, Mr. Fay.
Mr. :FAY. I will promise not to trespass on the time of t~e committee
more than I can possibly help. I have sent for two volumes of Supreme
Court Reports that I desire to call the attention of the committee to in
connection with the question submitted by Senator Gray. I had referred the committee to the fact that what is called the Cherokee Outlet is held by exactly the same title that the residue of phe lands is held,
and I caJled the attention of the committee to the case of the United
States vs. Rees, in 5 Dillon, page 405, in which that identical question
was settled, and in which the court held that the Outlet was held by ex-_
a.r.tly the same title as the whole of the lands. All the Cherokee lands
are held under a patent is~med by the United States in the year 183B,
signed by President Van Buren.
The CHAIRMAN. I think we are familiar with the Rees casein Dillon.
It is said, as against that Rees case, that in the case of Soule a different doctrince was held.
·
~
Mr. FAY. I am not familiar with that case.
'fiie CHAIRMAN. It is ·said that the decision in that case is practically
this: That, while the 7,000,000 and the 800,000 acres were patented for
homes, the Outlet was patented for an outlet, and that the unmolested
use which is spoken of in the patent was the unmolested use as an
outlet.
Senator GRAY. Is that the language of the court f
_
Tho CHAIRMAN. Practically:, I understand.
,
Mr. FAY. ~here is no such distinction in the patent, and I will call
your attention in that onn~ction to the act of 1877.

1G
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',nator D vrs. That patent does not enlarge the powers beyqnd
wh, t th tr aty anthorizecl the patent to confer¥

)Jr. F . o, ·ir.
nator DA.VIS. It provides for three thing~; first, the 7,000,000,
u xt th
00,000 acre , and next the Outlet, a]l(J provides ~ha~ the lands
u, ran tied should be included in ONE P .A.TENT. The question 1s whether
that pat ut by it terms conveyed the Outlet the same ris the rest of the
1, nd, and, if it did, whether the President had the power to extend the
efl' ct of the treaty by the patent itself.
Mr. FAY. Theoutleta.nd the 7,000,000acresorginally were guarantied
by an earlier treaty, the treaty of 1833-first by the treaty of 18,28 and
then the addition of 800,000 acres was made b_y the treaty of 1835, and
tli patent wa provided for by the treaty of 1828, and again re-affirmed
in the treaty of 1833 and again in the treaty of 1835
Mr. McDONALD • .And again referred to in the treaty of 1846, the last
treaty on the su~ject.
Mr. FAY. The Cherokee Strip in Kansas, which is a part of this outlet and which was ceded to the United States by the treaty of 1866,
was old under an act of Congress which took effect on its acceptance
by th Cherokee Nation-an act passed in 1877-and I want to call the
attention of the committee to the preamble of that act.
enator STEWAR'l'. It seems to me that it is hardly worth while to
p nd much time on the- character of this title. If there are any other
oqjections. I should like to see the character of them. We are not disturbing the title, and the only question that can possibly arise, it seems
to me, is whether we have a right to extend the jurisdiction of the
Unit d States over them and give them a civil government.
The CHAIRMAN. What is the date of the acU
Mr. FAY. The act that I was going to call your attention to is the act
of Fe.bruary 28. 1877, 19 Statutes, 265. The preamble only contains a
few line,~ aud is as follows:
Wl10rea8 certain lands in the State of Kansas, known as the Cherokee Strip, being
a strip of land on the southern boundary of Kansas, some two or three miles wide,
d t:icbed from the lands patented to the Cherokee Nation by the act known as the
Kansas- el>raska hill, in defining the boundaries thereof, saitl lauds still being, so far
as ousold, the property of the Cherokee Nation; au,l
. Wh r as an act was passed by the Fort.y-second Congress, which became a law on
1ts a ceptance hy the 0herokee 11ational authorities, and which fixed the price of
the lauds east of the Arkansas River at two dollars per acre, and west of said river at
one dollar and fifty cents per acre; and
Wh reas portions of the same have been sold uuder said law, and portions remain
unsold, tl1e price being too high.

The act then goes on and authorizes tbe land to be sold at $1.25 an
acr ", and the last seetion is·
1w. 3. That this act shall take effect and be iu force from the date of it acceptance
by the legislature of the Cheroke Nation, who shall file certificate of such acceptance.

Th re was a direct recognition hy Congress of the abso1uta property
There was no claim or pretension at that time
that the title wa any different, anu there could not well be.
In reference to the opinion of the Attorney-General, in which he holds
that ection 2116 of the Revi ed Statutes applies to the Cherokee land ,
Id ire to can your att ntion to the case of the Unikel States vs. Jo eph,
in 9
nited tate R port , 614. The question in that ca e was as to
th :ffi ct of
ion 2118 of the Re ised Statute , which is a part of th
a ·t f 1 34, and limited and prohibited white persons from making ett~<•m :ut < nd t}l~ing la_n<l, from an Indian tribe, the same idea a
ct1 u 2117 aJHl 1 provuled a penalt.y, if anybody l10ul<l settle upou th
in thi Cherokee Strip.
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Iridfanlands, of $1,000: Mr.'Josep~ purchased from th~ Pueblo Indi~-~s '
of the pueblo of Taos, m New M~x1co, 10 acr~s of land, settled upon I!:,

and built a house, and the Umted States thereupon broug~t a smt :___
against him to recover the thousand-dollar penalty under sect10n 2118.
The court says:

- Section 2118 of the Revised ,Statutes, which was originally enacte·d June 30, 1834, ,
<leclares that every person who makes a settlement on any lands belonging, secured,
or granted by treaty with the United States to any Indian tribe, or surveys or attempts to sm:vey said lands, or to desi_gnate any of the boundaries by marking trees
or otherwise, is liable to a penalty of $1,000. By section 7 of the act of July 27, 1851,
it was enacted '' that all laws now in force regulating trade and intercourse with the
Indfan tribes, or such provisions of the same as may be applicable, shall be, and the
same are hereby, extended over the Indhm tribes in the Territories of New Mexico and Utah."
The case befo re us was au action brought by the United States in the proper court
in the .Territory of New Mexico, to recover the penalty denounced in the section
above recited. The petition alleges that defendant "did make a settlement. in, and
now occupies and is settled on, lands of the Pueblo tribe of Indians of the pueblo of•
'l'aos, in the county of Tnos, to wit, 10 acres of land (describing its boundaries) by
then and there building houses and making fields thereon * * * said lands then
aud there, and at the time of bringing this suit, belonging to said Pueblo tribe of Indians of the 1meblo of Taos aforesaid, and sec_u red to said Pueblo tribe of Indians of
the pueblo of Taos aforesaid by patent from the Unitecl States."
A demurrer to this petition was sustained in the supreme court of the Territory, and
we are called on to decide whether it was rightfully sustained.
*
*
*
*
*
*
(1-) Are the people who constitute the pueblo or village of Taos an Indian tribe

within the meaning of the statute?
·
•
(2) Do they hold the lands on which the settlem\nt mentioned i~ the petition was
made by a tenure which brings them within its terms f

Aud the supreme court goes on to say that this act of 1834 relates to
the tenure of occupancy, what is known as the common .Indian title,
and that where a patent has issued and the land is held under a_patent
of the United States then it is not within the operation of the act of
1834.

I

Tnrning our attention Lsays the court] to the tenure by which these communities
bolll the Jand on which the settlement of defendant was made, we find that it is
wholly different from that of th~ Indian tribes to whom tho act of Congress applies.
T~e U~itcd States ha".'e not recognized in t~ese· latter. any _othcr_tha~ a passing title
w1t_h right of use, until by treaty or otherwise that right 1s extmgmshecl. And the
ultimate title has l.>een always held to be in the United States~ with no right in the
Imlians 1;o transfer it, or even their possession, without consent of the Government.

*

*

• ..

*

* ·;

*

if

If the defendant is on the lands of the pueblo, without the consent of the inhabitants, he may be ejected, or punished civilly by a suit for trespa~s, according to the
laws regulating such matters in the Territory. If he is there with their consent or
license, we know of no injury which the United States suffers by his presence, nor
any statute which be violates in. that regard .

. The court there lay it down emphatically, that this act of 1834, refer.
rmg to these Indian titles~ refers to the common Ind'ian title, and where
a. patent has issued that is not a title which is at all affected by the act

of 1834.

The CHAIRMAN. What was the case!
Mr. FAY. The United States vs. Joseph, 94 United States Reports.
~ow, I call your attentjon to the case of Pennock vs. Commissioners,
m 103 U. S. Reports, page 44, and what I read from is page 48.
Mrs. Pennock was a member of the confederated tribes of Sacs and
Fo~es. Under ~he treaties with the Sac and Fox Indians they were
entitled to certam lands, but there was a provision in one of the treaties
that the land could not be alienated except with the consent of the SecreLary of the Interior. After the Sacs and Foxes were·. moved from
S. Mis. 80--2

,

1
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'

·a into th Indian Territory, certain of them we:e allowed to reei e patents for their lands. The question was whether
tb
tat of Kan as could tax those lands, being Indian 13:nds, and I
, ill onl r ad a line or two from. the decision. After referrmg to the
articl of the tr aty which provitled that sales should receive the appr al f tlle· S c.retary of the Interior and stating to whom that appli d, tli com t ays:
L

11

main and r

Ancl w are also of opinion that the restriction upon alienation only applies to Ian{·
whl r the sole title of the holder is by the assignU1e?t _made. Whe~ t~e pa~ent of

th
ov rnm nt is once issued for t,be lands, all restnct1ons upon their alienation, not
t•xpre sly named, a.re gone. Without such designation, inability t_o alienate the pro}il,:"
rty would be inconsisteut with the perfect title which accompames the patent.

Senator CULLOM. Mr. O1.lairman, I understand that there will be
probably a de ire to be heard on the other side of this question, so that
if we xpect to close the hearing at this meeting we will have to insist
• on tho e who address the committee being tolerably brief'.--rnaking sugg, tion of tlteir points without elaborating them or reading to any
great extent.
Mr. FAY. Tllat i all that I intended to read-those two cases. And
I think that those two cases certainly poir1t out a clear distinction between a title of occupaucy an<l a title held under a patent, and that distinction is entirely overlooked in the opinion of the Attorney-General,
which is relied on in this regard.
As to the ease cited b,v tbe Attorney-General in support of his opinion-th Cltse of Beecher ag, inst Wetherby, in the 05th United States
Heports-a. reference to that case will show that it does not touch this
que" tion at.all. That Was a controversy between two parties, one holding
a title under a patent from the United States and the other holding a
title under a pate11t from the State of ·w isconsin, the controversy being
wh ther tlie act admitting Wisconsin into the Union, and granting to
it, th' ixte lltll section of land for school purposes, took effect in the Incliun reservai ion, and tlie Snprcme Court held that it <lid. It beld that
it <li(l l>ecau o tlle title that the Indians held to that reservation was
:imply tho common Indian title, and, the fee being in the United States,
could b<' gra11ic<l to the State, to take effect when the right of occupancy oftb IrnlianR was removecl. That is exactly what the court held
in that ca 'e, all<l it does not Rhed any light at all on the question that
I hav ,in t been pre ~nti11g.
~.rile UIIA.IRi\IA.N. Yom;·poiut is this: That the statute of 1796 and all
olh •r Htatute · following, down to section 2116 of the Revised Statutes
mily apply wher tllere has been no patent granted to the. Indians 6?
Ir. J1 A Y. es, sir.
'1 h 'IIAIRMA.N. Bw.t where they held under the original or old ten111'('
h •11 it wa · '?
. ·
.Mr. 1<.A.Y. e,, 'ir. In further support of that proposition I will call
t It . . ,~tt ntion of the committee to a case un<ler tltat same statute, which
prov1cle<l that all contracts made with Indians hould receive the
;ippr val of tb
cretary of the Interior. Some two or three years
a~o a !r, Pl_1illiI?s, ~ho wa the agent of the Cherokee Indfans, was in<l1 ·trd m t~11. D1 tr1et, under that section of the statute, for making a
co_ntra t with th
h rokee ation without having that contract subm1 ttNl and approv •tl b. the ecretary of the Interior .
. It Lapp •u <l to be m good fortune to defend Mr. Phillips in that incltctm 11 , and l ,•ucc ck<l in quai:ihiug th indictment upon the ground
tl!at l1 , H ·tion.· of hi.· act had no application to the civilized Inlia11 ,, ut r lat cl t that th r claR of Indian mor dir ctly under the
1

1

1
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protection of the GoYernment. ThaJi · dic~I?ent was qaa~hed, and was
appealed to the general term, and t a pos1t10n was sustamed.
'fhe CHAIRMAN. Is there anything further that you wish to say, Mr.
Fa,y, about this case, as we desire to hasten on¥
Mr. FAY. I think I will leave those wh9 are to follow me to present
tlie remainder of the argument.
'
.
The CHAIRMAN (to Mr. McDonald). Whom do you desire to be heard
JJext !
Mr. McDONALD. We ask that the Cherokee chief, Mr. Mayes, may be
now heard.
The CHAIRMAN. We shall be glad to hear Mr. Mayes.
1

•

•

STATEMENT OF CHIEF ·MAYES.
Mr. MAYES. If it please the chairman and gentlemen of the committee: The Cherokees have become somewhat. alarmed. We have
come here before you to protest against any action on your part to extend ~'our territorial jurisdiction over any portion of our country. The
country that you propose to take, west of the Arkansas River, the
Cherokees absolutely claim-claim it as their property-claim the right
to use it the same as any other people claim the right to use what belong to them. We earnestly and honestly protest against the extension of your territorial lines over that country. We refer you to the
treaties in which you have solemnly agreed not to extend your territorial rights over us without our consent. You have agreed not to extend territorial lines over our country in any case without the consent
of the Cherokees. It seems w me before you take any action in this
matter that you ought to,consult us at least with regard to it. We
have never been consulted; it is a surprise to our people. It seems to
me that if you want to buy our territory, or want to do anything with
it, we ougbt to be ·consulted about it.
The territory belongs to us and we claim it-we claim that we own it
absolutely; we nave been living on it for years, and the title has never
been disputed.
·
We would simply ask you to send a committee down there and tell .our
people what you want. I think that is fair.
.
Senator CULLOM. We are not proposing to do very much without
your consent finally.
Mr. MAYES. But you put us in a,place where we do not want to be.
We claim that the territory belongs to us; and we claim that you have
agreed not to extend those lines without our consent. You want to
place us inside of a territorial governµient and you want to fix a price '
on•our land. We claim that if there is any price to be fixed on our
land, we must fix it. It is ours, the same as your land is yours. ·
The, CHAIRMAN. Has there ever been any negotiations between the
Government and you for the extinguishmeut of the title, whatever it is,
to this outlet Y
Mr. MA YES. No, sir; only the treaty of 1866.
The CHAIRMAN. That is, the Government has never come to yon,
through any agent, and asked you what you would do Y
Mr. MAYES. No, sir; they never have. By the treaty of 1866 we
agreed to sell friendly Indians a portion of our territory.
The CHAIR.MAN. I underRtand that; but there has never been any
talk between you or between the Indians and the Government 1
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:\fr. MAYE,. o, 1.ber 1Ieve1· ha:-;. We gave the title to the lands;
tu<. G vernm 11t• JICV r gave a, It•. We gave the deeds.
I
m t rn you peopJ ought to treat us with some respect, ~nd
ought to om down and a k us what we want to have ~o~e about it.
nator U LLOM. '£hat is the only point you present, 1s 1t f
1r. IA E • We al o make the point that you violate the treaty
wh n v r y u place your territorial lines over us. Besides that we obj ·t to th price. If we have lands that are to be sold we wa?t something to ay about the price. We have been offered $3 an acre for them.
nator C LLOM. By whom,
Mr. MAYE • I believe I have the proposition here in IPY pocket.
nator CULLOM. If it is not too long I would like to hear it re_ad.
enator STEWAR'l'. Do you claim that you have a right to sell the
land by any treaty of law f
Mr. MAYES. Well, not without your consent. Of course we would not
ell it to any foreign power. We would not pretend to violate a treaty
stipulation. We do not want to do that; and we do not want ·you to
do it.
Senator STEWART. Then, if you have no right to sell it, of what use is
an offed
Mr. MAYES. Well, it goes to show what the land is worth.
The CHAIRMAN. This pape-r is not very long. I will read it. It is
dated· ovember 28, 1888.
1

To the honorable chief, council, ana senate of the Cherokee Nation:
We are willing to contract for the purchase of the land known as the Cherokee 0ut
let, west of .priucipal meridian 96 degrees, consisting of 6,000,000 acres or more, for
the Aum of$1~,ooo,ooo, to be paid in lawful money of the United States, or in such other
manner asrnay be mutually agreed upon, the same to be paid v.rithin twelve mouths
after the ratillcation of our contract by the proper authorities of the United States.
As a guaranty of our good faith we will, on tlrn making of tho contract above referred
to, gi ,·e yon our personal bond in the snm of $100,000 to pay you snch danrnges as you
ma,:y All tain in ca ewe fail to purchase said lands and pay for the same within said
p nod of twelve months nhove mentioned. We also propose to lease said lands for
~be t ·rm of ~ve years/or grnzing purposes at the anm1al ren1.al of $200,000, pa._rable
m eq11al •pm1-annual rnstal1111ents, in advance, tho rent to begin October 1, 1888, to
·ease wl1C'nevcr ,ye shall pnl'cbase said lands as above provided. This proposit.ion to
<la.I, an1l fake etl ct from tho passago of the necessary legislation by you and its acccpt:rnce n.nd approval by ns.
Witne !i onr liauclsthis November 2 , 1888.

D.

FRENCH.
EMBRY.
B. ANDERSON.

W. TI.

R.
R fereuce: Miulan<l National Bank, Kansas City, Mo.

Th foregoing pap r was indorsed as follows:
EXI~CUTIVE DEPARTMENT,
CllEROKEE NATION, INDIAN '£EJ{RITORY,

'l'altleq·ualt, Jam"a1·y 3, 1 13!).
I her by certify that th transcript hereunto attached is a correct copy of the original.
Witness my hand and al of tho Cherokee Nation.
JOHN L. A.DAIR,
Executive Secretary.

nator CULLOM. _Did you lease the land actually for $200,000.
Mr. 1A E,. o, 1r; w mad a contract to graze cattle there for
, ... 00, 00 a . , r.
I
~ n, t r
LLO:\L
on ar getting $200,000 a year now 'I
11'. MA E • WP ' r g tting ' ..;Joo,ooo a year for the land to clay .
. Th . H~IR.,rArT. I ould lik t Jrnow how yon un<ln~ta,11(1 that tlw1
lull ,\ 111 atlect yon. •'uppo. , it pas. eR and you 1;llon]«l agrr<• to t ak
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$1.25 an acre, when do you understanu Jou are to get yonr pay, and

bow are you going to get it, under the bill!
_
Mr. MAYES. We understand we may get part of it and may never
get the other part.
The CHAIRMAN. You get nothing under the bill, as you understand,
until the land is sold and paid for by settlers.
~
Mr. MAYES. Yes; part of the money we may never get.
Senator BUTLER. I see that in the sixth section of this act there is a
provision that every sixteenth and thirty-sixth section shall be reserved
for school purposes. Do you understand that under that provision you
would get nothing at all for those ,
Mr. MAYES. Yes; it looks so.
The CHAIRMAN. You would not get anything for that when it is sold
,
for school purposes!
Mr. MAYES. It would go for school purposes to educate somebody
.
else ; not Indians.
The CHAIRMAN. This land was appraised at 47 cents, was it not!
Mr. MAYES. Yes, without authority.
The CHAIRMAN. Have you not claimed that monfy ,
Mr. MAYES. I have not done so. If anybody ever did, he had no authority to do it.
·
The CHAIRMA_N You do not know about a claim made by the Chero-· ·
- ·
kee people for that money,
Mr. MAYES. I understand that there was a claim made by some Cherokee people for the balance of the money, but if there was, they had no
authority to make the claim.
The CHAIRMAN. I wanted to call your attention to that matt.er.
Mr·. MAYES. If they had any authority, they bad it in writing, and I
would like to see it presented.
- '
Tlie CHAIRMAN. In 1882 a Jetter was addressed to Mr. Kirkwood,
Secretary of the Interior, by Da~iel II. Ross and R. W. Wolfi;;, Oherokee
delegates, and by Mr. Phillips, as special agent, in which it" is stated
that the land was appraised, as the law directed, in .Tune, 1877, at 47.49
ce,its per acre, making an aggregate of a little over $3,000,000. That
letter I will read :
·
Hon.

s. J. KIRKWOOD,

WASHINGTON, D. C.,

Jarntary 11,. 1882.

Secreta;ry of the Interior:
_
Sm: In compliance with our instructions we desire to bring before you a matter of
considerable importance, calling for early action.
Your predecessor, under date of February 9, 1880, sent a communication tp Congress containing the appraisement of certain lands belonging to us and lying west of
thP, Arkansas River, being in all 6,514,576.05 acres. Of that amount 230,014.05 acres
was appraised separately, and was to be paid for in a manuer already prescribed by
act of April 10, 1876, and the remainder, 6,344,562, were appraised hy the Secretary
and the President, as the law dh:ected, in June, 1879, at 47.49 cents per acre, making
an aggregate of $3,013,032.
Upon this there is due us interest from July 1, 1879, to the present date, or date of
payment, at the rate of 5 per cent. per annum. Upon that amount there has been
paid, by an appropriation in the deficiency lJill of 1880, the sum of $300,000, and also
an appropriation last year of $50,000 passed to our credit last summer as sums paid
on o~r lands thus appraised at an aggregate for the entire tract of 47.49 cents per acre.
It will thus be seen that there has been a full recognition of the amount thns dne us
by the President, the Department, and Congress. We have so far been unable to secure full payment, and now ask that you send an estimate for tlle princinal aud interest due us. Of the amount due we ask that the sum of $500,000 IJe iIJveste<l undel'
the act of April 1, 1880, as a perpetual school and seminary fond, and that the remainder l>e placed to the credit of the Cherokee Nation, suhject to the action of the Cuerokee legislature or national council.
At the time the treaty of July 19, 1866, vvas entered into the demand was rnaue 011
us that,we cede an our lands west of 96 <legrees, ou tlJe g1 ouuu that they were iunne-
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diat 1 n d d i r th occupancy of other Indian tribes. A ti:eaty ha~ been 7;11~de
with the O g in 1865, contemplating their remova~ to the Indian 'l;'err1tory, -w~ich
w accomplished, and took part of the traut. Treaties were also bemg at that time
nt r d into ith the Arapahoes, the Kiowas and the Comanches, and the Cheyenn~s,
by hicb all the remainder of our lands lying west of 9_6 de~rees were sei al?a-rt for
he Indian , and the lauds were so set apart by the rat1fi_cat1on of these treaties, and
which allotment have never been changed by law, Rave msomu~h as has been hereinb for p citied. Every consideration of law and equity required th3;t we !'honld
bav been paid for the land ceded long ago. Had our treaty been complied with, we
boulcl hav been paid fifteen years ago.
.
'l h tr aty ha , in all es ential particulars, been set aside. In no mst~nce were the
h rok s permitted to have a voice in their appraisement or disposition. In 1872
G n ral Franci Walker, then Commissioner of Indfan Affairs, in a letter.dated February 16, 1 72, called tho attention of the Secretary of the Interior to t,he subject, and •
by the ecr ,tary the matter was presented to Congress.
,
In the l tter the Commissioner said : " By the terms of a treaty concluded October
~3, 1 7, with the Cheyennes a.nd Arapahoes, a portion of said Ch~rokee countrY:west
of 90 degrees of west longitude, covering 4,300.000 acres, more or less, was assigned
to and set apart as a reservation for said tribes. The United States having 1·e-ceived
these lands from the Cherokees and transferred them, under treaty provisions recited,
to th Chey noes and Arapahoes, are of course responsible for the payment to the
herokees of the sums properly to be paid on account of these lands."
nder the e communications the act of May 29J 1872, was enacted, and finally, under it, as stated, the entire tract was appraised by the Secretary and the President.
It was not appraised as for particular tribes, but as it had been all at the date of the
law antliorizing it set apart for certain tribeH, the boundaries of said district dist,inctly Het forth, and the occupants determined, it was, witho t reference to the dift't-renc of value in timber, valley, or pasture land, appraised a one entire tract, the
valuation being for the whole as a single body thus disposed of, and not an appraisement of particular tracts.
It was neither the purpose of the law, nor would it be in accordance with either
faw or equity. to pick out the most valuable tracts and take them at the price fixed
for the whole. We could not permit snch a gross abuse of the trust, nor is it to be
pre urned that the United States antborities would be gurlty of it. We have already
suffered great wrong by this delay. W• ask a prompt remedy. The whole amount
f.lhoulcl b paid •ow, and it is all due under the only existing regulations and provisions; nor is tl1ere any authority of law under which only a part of it could be paid .
. If the U:nited St~tes is un~ble to pay for it all at present, we ask that it pay principal and mterest for what 1t wants, and restore the remainder to us as it was before
tbo treaty oi 1866.
'J'o on of the o two things we are beyond all question entitled. Asking your favor- ·
•
abl recomwcndatiou at an early day as 1nact1cable, we are,
V ry -re pectfully,
DAN'L

H. Ross,

R. W.

WOLFE,

Cherokee Delegat,es.
W. S. PHILLIPS,
Special A.gent.

Mr. MAYES. I had heard of that letter, but never heard the letter rea-d
b fore .. I had been trying to get a copy of it. I can tell you, however,
tllat that wa without any authority from the Cherokee people.
Th CHAIRMAN. They close up the letter by saying: ,~ If the United
t,a~s i unabl to pay for it all at present, we ask that it pay principal
au rnter t for what it wauts, and restore the remainder to us as it was
1 <•fore the treaty of 1866." That letter was dated in 1882.
fr. MAYES. I ay that there a no authority for that, a.nd that if
th re wa any authority ther mu t b sometbing on record to show it.
~r. GRA • Did I und r tand you to say that you claimed that the
mt d t t w r under treaty obligations not to extend any terrjtorial
gov rnm nt ov r any portion of the land owned by or ceded to the
u r k ...ation Y
re , fr.
on will find the article in the treaty.
fr. M.A.
'£Ii 'HAIR A • Is it or i it not tru that. inc the treaty of' 1866 the
(.owmm •nt did
tl f i ndl, In<lians on almo, tall of this outl t for
a. tiU1, u1 til UH went off i
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Mr. MAYRS. No, sir.
.
The CHAIRMAN. The Cheyennes and Arapahoes!
Mr. MAYES. They went tllere, but they never settled, and ther~ was
no ao-reement at all. The. treaty of 1866 provided that we should enter
into ~n agreement. The Government has nothing to do with it. The
Indians must be friendly with us; We agreed to the settlement of the
Pawnees, the Poncas, the Osages, and the Missouria~ there, and gave
them a deed for the land.
The CHAIRMAN. Then the Comanches went there, did they not 7
Mr. MAYES~ They might have done so, but we did uot agree to any·
thing of the kind.
The CHAIRMAN. It was not because of any treaty 'with the United
States or with you that they went there?
Mr. MAYES. No, sir; they never went there with our consent at ·au.
Senator CULLOM. How did they manage to get there! Did the Govemment pRt them there!
.
Mr. MAYES. The Government agreed to _settle them there, and the
Government would be satisfied if they would go there; but they went
off for.some reason or another. There never was any contract with us.
We would not want to live with the Comanches at that time, any more
than you would. We derive from this land a revenue of $200,000 a
year. It is what you would call an internal revenue. The land is not
leased; there is no contract for a lease in existence.
·
Senator CULLOM. You have some sort of arrangement with the cattle
men who occupy the land?
Mr. MAYES. Yes; we collept a tax there; we ha-ve done so for thirty
years, and have been using that money.
Senator CULLOM. You have made.~ contract, have you not. .
Mr. MAYES. We have not made any contract at all. They have paid
us a good deal already, and there is no contract in existence.
Senator DAVIS. When and where was that _agreement made!
Mr. MAYES. At the capital of the Cherokee Nation. There was an
act of council passed authorizing me to make an ag~ement with them.
I have not made the contract yet.
Senator DAVIS. You have come to some understanding, have you not!
Mr..,MAYES. yes.
.
Senator DAVIS. Who is that understanding with?
Mr. MAYES. With the Cherokee Live Stock Association.
Senator DAVIS. They were to pay you $200,000 a year! ·
Mr. MAYES. Yes.
.
Senator DAVIS. At what intervals or in what installments!
Mr. MAYES. One hundred thousand dollars every six months. 'They
pa,y us the motley in advaD<m.
. S~nato~ STEWART. Who is the agent or person representing the capitalists with whom you had the understanding!
Mr. MAYES. A man named'Blair paid me the money.
Senator STEWART. Is he the only man you saw!
Mr. MAYES. No; I saw several men.
Senator DAVIS. With what man did you come to an understandingwhat man on behalf of the Cherokee Live Stock Association!
Mr. MAYES. The national council passed a law authorizing meto make
a_contract. There are a good many men in it. There are nine or ten
directors. There are 104 pastures, all fenced in.
Senator DAVIS. You came to that understanding by authority of the
act of council t
·
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Ir. MA.YES. Yes, sir. This act of council authorizell me to make the
contr~t.
.
nat r TEWART. You say it is fenced in. Who fenced it?
fr. !AYE . The cattle as 'ociation fenced it. When we first bad
b ]and we u ed to collect the tax. We used to have the treasurer go
th r and collect tbe tax. Finally it got so that we ?ould ~ot ge,!,our
mou . Vve would collect it sometimes and somet11nes not. .rhey
form d an association, and that association says:
ow, we will take the land and pay you for it in advance .. We will_pa.y you for it six
mouth io advance so much, and you will have no trouble m collectrng the money.

,

1.1h re a.re 104 pastures in this land. .
S nator BU'.l.'LER. That is paid into your treasury, as I understand "l
Mr. MAYES. Yes, it is paid into the treasury and is u~ed for school
purpose and general purposes. We have expended this year nearly
$80,000 of it to build a female semina.ry.
•
The CHAIRMA.N. Is the gentleman you have been talking with a gentleman who lives up near Cedar Vale, in Kansas!
.Mr. MAYES. Yes. He is in the organization, I think. Ther~ are a
great many men that belong to that organization. They claim that
there are a hundred persons that own the pasture, that live on it. We
have rented the pasture to them.
The CHArnMAN. Bow long has there been cattle on there 1
Mr. MAYES. For twenty years right along. Under the old arrangement we could collect the money part of the time and part of the time
not. We bad to get authority from the Government to force them to pay.
Se11ator CULLOM. Did they come there by your consent i
Mr. MAYES. yes sir.
Sen~tor CULLOM. You rent them the land!
Mr. MAYES. Yes. sir.
The CHAIRMAN. 'wbat do you do with the money'¥
Mr. MAYES. We use it for school purposes and for general purposes.
We built a femal seminary with it t his year. Our female semiuary
was bnrnt down and we built one this year that will cost us, I suppose,
$100,000 wbeu finished and all complete. The contract for the building alone was 63,000. We ar!-3 also building a colored high school.
The coutract was let for that for $ 10,000, and it will take $10,000 to
fini 'h it.
·
S nator CUl!.L0M. Ten thousand more, do you mean '¥
Mr.. MAYES. Yes, sir; $10,000 more. We use a great deal of the
fund for geueral purvoses-to carry on the institutions and the goYernment.
The CHAIRMAN , This $200,000 is an income to your government f
Mr. MAYES. Ye , sir. It is a national revenue-$200,000, and if you
should cnt u otl' from t.bat we would suffer for it. That is what would
happen. We would have to stop our schools. We have got to do something about it. We do not want to sell you that land now, I can tell
you that.
The II IRMA.N. Suppo ewe want to buy it t
Mr. MA.YES. ·well, it take two to make a bargan. One man can not
make a trade all by him elf.
S nator BUTLER. Uni 'he does it by force!
Mr. MA YE . W 11, if it come to that, of course I shall give up. We
a.r not able to fight you. If we were we would not let you take the
h nd.
n· ~or ' E'YAR'.l'; Do you object to having the laws and Govern•
meut of the Umted States extended over that section 7
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Mr. MAYES. Yes, sir, we object to it, positively.
Senator STEWART. You: think it would be more benefit to you to have
it kept as pasture, do you 1
.
Mr. MAYES. Just to have you let·it alone; to keep your hands off it.
Senator STEWAR1'. Suppose you got the $200,000-that is all you
.
now get, is is not,
1.\fr. MAYES. Well, we ,may ,get more. We are willing to risk all"
those things if you just let us alouo.
,
Senator STEWART. You want to keep this place without government.
Mr. MAYES. Well, we have a government over it. We can manage
tl\at part of it easily enough. I think that whenever you do that you
will violate one of the sacred obligations of your GoYernment. You
certainly will. You will create great excitement in our coun.try. You
will cut off the internal revenue that we get from that part of the
country.Senator BUTLER. If .Congress. should conclude to send a committee
there to the Cherokee country, do you think we could have a c·onference with your people, in order to talk about this matter1
Mr. MAYES. Oh, yes, we ·would be Yery glad to have you come out
and see us. We will talk to you about it. vVe will call our people to- _
gether and let them all talk to you. , There may be some of them that
will want to sell the land to you at $1.25 an acre; but I am not in favor
of it myself. .
Senator DAVIS. You will -talk, but you will not sell!
l\ir. MAYES. Well, we might, but we want to talk to you about it.
We do not want you to fix a Territorial government over it, and fi.x the
price of the land, without asking us something about it.
Srnator BUTLER. I think that is perfectly fair.
The CHAIRMAN. 'I1he Creeks have made a bargain with the United
States, and they have sold tlleir lands; the arrangement is here to be
ratified, and they are goiug to get their money immediately.
Mr. MAYES. Yes.
'l'he CHAIRMAN. Suppose you were to c!o the same thingi
Mr. MAYES. We can not do that.
The CHAIRMAN. But suppose you were to get more interest from the
amount you should get than you are now getting in rent for the land!
M.r. MAYES. WelJ, go and ask our people. I can not do it at all, under any circumstances; I think that is fair.
Senator BUTLER. I think so. If you can get $3 an acre for it, or $5
an acre, you~shouhl be allowed to get it.
Mr. MAYES. We want a chance to do so, at any rate.

STATEMENT OF H. H. HUBBARD.
Mr. HUBBARD. I am a Cherokee by birth. My great-grandmother
was a full-blooded Cherokee. She was raised, lived, and died with the
Cherokee Nation in North Carolina. I am a resident of the northern
portion of the Cherokee Nation; also a representative of a large and
r~~pectable body of citizens. I come here specially to represe:at the
~1tizens-specially delegated and accredited. I bear you a message
from the Cherokees.
The Cherokees object to the establishment of a territori~l government
over any p_a rt of thPir land. My reasons I will give.
I propose, Mr. Chairman, to deal in nothing but cold, naked factsnot theories.
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In 1 34.-'35, and along there, there was ~ d_ifficulty raised between the
Cll rok e p ople and the States of Georgia an_d ~labama. ~h~ Che~oke ', iu l arning the arts of civilization, also 1mb1bed the spmt o~ hb'rt and freedom. They adopteJ a system of government aJ?-d a wr1t~en
con ·titutiou which came in conflict with the State of Georgia and with
he State of Alabama. There was a conflict of autho~ity; Georgia
wanted to throw her jurisdiction over all the territory within her limit · 'O did Alabama. The Cherokees appealed to this Government.
G ~ ral Jackson was President. He sided with the States, of course,.
and he aid, 4' The idea of a local government within the limits of a State
can not be tolerated for a moment. Your remedy is to become citizens
of the State of Georgia or Alabama, where you shall be protected as
citizen with the other citizens of those States, or, if you do not choose
to do that, you must sell out."
,
.
ow, the Cherokees knew very well, when General Jackson put his
foot down, that he meant what he said. They were thrown into trouble.
The treaty of 1835 was tbo result of that, and in that treaty, if you will
read it carefully., you will find that the Cherokees were to have their
lands in tho West in consideration of their reservation in Georgia and
Tennessee and Alabama and $5,000,000 besides. They were to have a
tee-simple title to these lands in the West. The treaty of 1835 provideR for that. In addition to that, they were to have the right to establish a local self-government of their own, over which the jurisdiction
of no State or Territory should ever be imposed. That is the language of
the treaty. They should never be brought under the control or jurisdiction of any State or Territory. That was the solemn treaty obligation entered into by the Government and confirmed by the Senate of
the United States. Under that treaty the Cherokees received the
J)atent from Mr. Van Buren in December, 1838, and there they have
lived peacefully and quietly ever since.
One of the question.s for you gentlemen to decide is whether you can
extend, under this treaty, a territorial government over any part of the
land held by ·the Cherokees.
Another thing. Something has been said here upon the question that
the Clterokees have sold all this land west of tbe Arkansas River, to be
settled by friendly Indians. Now, the Cherokees acknowledge that that
is the bond; that under the treaty of July 19, 1866, the Cherokees made
a contract to sell; they made no cession of the land, but a contract to
ell to the United States Government all these lands west of the Arkan a River for the purpose of putting friendly Indians upon them.
Mr. MAYES. ot all of them.
Senator STEW.A.R'.l'. Have you kept your part of the treaty.
Mr. Hmm.A.RD. Yes, we have.
Sena r STEW.A.RT. Did you not make war upon the United States'¥
Mr. HUBB.ARD. That has all been settled. That was settled by the
tr aty of 1866.
The CH.AIRMAN. That_ is a treaty of amnesty.
'
Mr. BUBB.A.RD. By this treaty of 1866 these difficulties were all settl d, an~ in con ·i~eration of this very thing the Cherokee Nation
ao-r) d with the Umted StateR that the United States might buy the
Ian~ w t of the Arkansa River for the purpose of putting friendly
Indian upon them. Well, the United States put the Pawnees and the
Ponca nd th
te and the Missourias and the Osao-es and the Kan. I dian. on them.
b
oat r D v . And the ez Perces.
Mr. HUBBARD. And tlle ez Perces. Tllere they stopped, and aid
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that they did not Jike to put any ·more friendly Indians there-for what
reason we rlo not know. The contract to sell to those Indians was that
the price should be settled between the Cherokees and these friendly
Indians, and if they could not agree upon the price then it should be
left 1:o the President of the United States to fix a price. Well, these
Indians were settled there and the price was fixed and the Pawnees received their lands at .70 cents an acre and the others at 47.49 cents per
acre. Tllere it rests.
Congress has proposed uot to put any more friendly Indians there,
out to open it up to the settlement of white men. It is said that if this
Territory is opened-General Warner said in the House of Representatives-that not less thftn twelve months would elapse before these lands
would be well worth from $10 to $20 an acre, although the Uheroke~s
would receive but $1.2€> pPr acre for them. The Cherokees know that
just as well as anybody else. The Cherokees are a ver,v shrewd people.
They understand the value of their property Just as well as the citizens
of Arkansas and the citizens of Kansas understand the value of property
in tl10se States. The Cherokees know the value of a horse or a steer or
of a piece of land as well as anybody.
·
Senator STEWART. Whose labor and ente;rprise has ,made that land
valuable! Is it that of the Indians or of the. white people i
Mr. HUBBARD. It is that of the Indians. The Cherokees are strictly
an agricultural and commercial people, now becoming so. In the embryo
city of Vinita, located at the crossing of the Saint Louis and San Francisco Railroad, formerly called the Atlantic and Pacific Railroad, where
it crosses the Missouri, Kansas and Texas, there are twenty or thirty
large and small mercantile establishments, -all run by citizens of the
Cherokee Nation.
The CHAIRMAN. Where is thaU
Mr. HUBBARD. That is in Vinita. Stores there will' compare favorably with any in the city of Washington, some carrying $30,000 worth
of goods:
·
·
'l'he CHAIRMAN, That is in the Cherokee country 1
Mr. HUBBARD. Right in the heart of the Cherokee countty. They
have a system of schools there operating ten months in the year, by
which all the children of the Cherokees are educated. There are none
(except those who do not choose to go to school) that are not educated;
· and they are now advocating a compulsory Jaw, following after Massac~usetts and o her States that have a compulsory law. They have, besides that, a high school established there by the Congregational Church
costi~g $10,000, in which all the higher branches are taught, as music,
art, literature, and there has just been established in that institution a
mechanical branch for the education of the Oherokees in the mechanical
arts. ,
.
•
Senator CULLOM. Are the languages taught there i
Mr. HUBBARD. All the languages. Latin and Greek especially. The
Cherokee language is not.
· Senator CULLOM. The English language is the language of the school¥
Mr. HUBBARD. The Cherokee has a beautiful idiom-a beautiful language of their own. It is reduced to an idiom now, in which their books
are published .. The statement is tr~e that you may take any sfmilar
extent of territory in the States, and especially sottth of Mason and
Dixon's line, and the Cherokees will compare favorably, in regard to
the education of the masses, with any of them, and in my opinion will
exceed them. There are fewer children between the ages of ten and
S, Mis, 2-42
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twenty-on in the Ch rokee Nation that can not read and write than
there ar in my own State of orth Carolina.
. . .
.
.
The CHAIRMA . I think we understand pretty well the civ11Izat10n of
the Cherokee .1. ation.
Mr. HUBBARD. 1y point is, that under the treaty of 1835 you can not
e t nd the juri diction of any State or Territory over any part of the
Cherok e land .
S nator GRAY. Do you contend that that treaty obligation of 1828,
and afterwards of 1835, refers as well to the Outlet as to the part of the
Territory that was ceded Y
,
•
Mr. HUBBARD. Yes, sir; it is covered by the same kind of patent.
The CHAIRMAN. Let me ask you one question about that Outlet.
There eems to be some uncertainty about it. By the treaty of 1828
they agreed to possess the Cherokees of 7,000,000 acres of land, to be
bounded as follows. Then the treaty proceeds to give the boundaries,
and after giving the boundaries it says:
In addition to the 7,000,000 acres thus provided for, and bounded, the United
States further guaranty to the Cherokee Nation a perpetual outlet, west, and a free
and unmolested use of all the country lying west of the western boundary of the
above-described limit, and as far west as the sovereignty of the United States and
their right of soil eftend.

Now, do you understand that these two phrases mean the same thing,
"a free and unmolested u~e of all the country lying west of the abovedescribed limit," and'~ a perpetual outlet, west," or do those two phrases,
in your opinion, mean two different things Y
Mr. HUBBARD. They mean that the Cherokees shall have the perpetual
use and benefit of all that land, extending as far as the limits of the
United States extend, even on to "No Man's Land." The Cherokees
claim the same right to "No Man's Land" as to the Cherokee strip.
The OH.A.IRM.A.N. What was the outlet to i
Mr. HUBBARD. To the Mexican boundary as far as the United States
extended. That was then all a wilderness and was thought to be valueless. And the United States, in obtaining this grand reservation in
Tennesse.e, Georgia, and Alabama, was willing to give them all lands
that they considered worthless and valueless. That very point was
discussed in the Senate when this treaty was confirmed-thoroughly
discu ed.
The OH.AIRMAN. What do you understand they meant when they said
they gave you an outlet f
Mr. HUBBARD. They gave us that, I suppose, to go to the Pacific
Ocean, if we wanted to go there.
The HAIRMAN. Wa it for a hunting ground west of the 100th meridian!
Mt, H DB.ARD. I do not know as to that. I am uot able to state. If
you go back to the _old map of thirty years ago you will find that all of
" o Man' Land" 1 marked as Cherokee territory.
Repr ntative PERKINS. Did you understand that you had a right
to live there
M~. HUBBARD. Ye , sir; the same right and title as we have to where
we hve. We have made a contract to sell you this land. For what
purpo e
To put friendly Indians on it; and we stand ready to comply
with th t contract.
·
nator GR Y. Wliy should there be a difference in the description
f tb t o kind of land-one for a home and one described as an
on 1 t
Mr. IlUBB RD. I do not 1 now that. I am not able to say. It was
11 und r th am kind of patent.
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Senator CULLOM. Have you made all the points you desire T
Mr. HUBBARD. Yes, sir.
Mr. McDONALD. If there is to be an argument made against our protest we would like to have the right of concluding the argument.
The CHAIRMAN. Mr. Mansur and Mr. Perkins would. like to say something. They are members ef the House of Representatives.
Mr. MANSUR. It would be well for me to state what I desire to state
first.
Mr. McDONALD. I think we have the affirmative of the question.
Mr. MANSUR. I want to attack your patent. I say that you have •no
patent whatever to the land west of the Arkansas River.
Senator BUTLER. Is that the ninety-sixth parallel¥
Mr. MANSUR. The ninety-sixth parallel. I want to say that there is no
statute for it and no -treaty for it and no consideration for it. The
thing occurred over fift,y years ago, and it bas been lost in the little care
that was taken of our la.nds in the West, until, as it were, by a kind of
common assent, and b;r assumption on the part of the Cherokees, they
have changed their right to hunt over those lands into a claim. Either
by fraud, accident, or mistake-I hardly think by fraud, but by accident or mistake, in the trouble of dealing with a patent that involved
so much description as this-they have got a patent on paper. I take the
ground that the President, in the absence of a statute or a treaty, can
no more make a patent than I can, and that ,in such a case his patent ·
is ut~erly valueless. If I can be heard for fifteen minutes I will show
ili~
'
Senator CULLOM. Go right on.
'
_
Senator GRAY. As a member of the committee, I desire very much
that those who are attacking this bill, and have the burden of showing
that it should not be passed, shall have all the reasonable opportunity
they desire to be heartl. .
,
_
The CHAIRMAN. They shall be fully heard. Mr. McDonald says he
would'like to know what the claim is.
Senator DAVIS. I move that Mr_Map_sur proceed. Senator BU'.I.'LER. We have no objection to Mr. Mansur proceeding,
but simply desire that after he is through the opposite party will be
heard.
Senator CULLOM. Mr. McDonald can be heard in the premises.
The CHAIRMAN. The understanding is that Mr. Mansur is to present
his views. now, so that Mr. McDonald can have the benefit of them. ,
·Senator BUTLER. That is all right, but we want Mr. McDonald to
have all the time he deem~ necessary.
,
Senator CULLOM. Mr.- Perkins, of the House of Representatives,
would like to be heard for a few minutes.
·
Senator BUTLER. I have not the slightest objection.
STATEMENT OF HON. CHARLES H. MANSUR
Mr. ~.A.NSUR. ~r. O~airman and ge~tlemen of the committee, I will
be as brief as possible m the preseutat10n of the points that I desire to
make. _I hope at least to make myself understood. Whether you will
agree with me is for you to say.
I d~d not know until late yesterday evening that I was to be here this
mormng, and I have not a full copy of the patent with me. I have
rood it, however, line by line, in the' Land Office.
enator DAVIS. I will give you a copy of the patent.
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l\1r.
'UR. I have here a clipping from the Cherokee Advocate, in
which b ome in euuity it is shown that the patent is good, by putting
in all th t part of the argum nt which shows that ~ g?od patent has
b u i ·u d, and leaving out all the part that would mdicate the weakn
of the patent.
_
Mr. Hubbard says, when the difficulties came up in Alabama and
Georgia, the fir ·t treaty was stipulated for by Mr. Calhoun. It becomes
n c , ,, ry at this time to refer to the patent in one respect and the treaty
of 1 35 for the purpose of understanding where we are.
A I understand it, the treaty is the foundation and the COJ?-Sideration
for the patent, and the treaty will override the patent if there is not
due authority in it for the execution of the patent by the President.
In the preamble of the fir~t treaty made on this subject in 1828 there
occur this language :
Whereas, it being the anxious desire of the Government of the United States to secure
to the Cherokee Nation of Indians, as well those now living within the limits of the
Territory of Arkansas as tbose of, their friends and brothers who reside in States east
of th 1.ississippi and who may wish to join their brothers of the West, a permanent
home, and which shall under the most solemn guaranty of the United States be
and remain theirs forever-a home that shall never in all future time be embarrassed
hy having extended around it the lines, or placed over it the jurisdiction, of a Territory or State, nor be pressed upon by the extension in any way of any of the
limits of any existing Territory or State; and
Whereas the present location of the Cherokees in Arkansas being unfavorable to
their present repose, and tending, as the past demonstrates, to their future degredation aud misery; and the Cherokees I?eiog anxious to avoid such consequenoos, and
yet not questioning their right to their lands in Arkansas, as secured to them by
treaty, and resting also upon the pledges given them by the President of the United
States and the Secretary of War of March, 1818, and 8th of October, 1821, in regard to
the outlet to the west, and, as may be seen on referring to the records of the War
Department, still being auxious to secure a permanent home, 1:i.nd to free themselves
and their posterity from an embarrassing connection with the Territory of Arkansas
aud guard themselves from such connections in future; ~d
Whereas it being important, not to the Cherokees only, but also to the Choctaws,
and in regard also to the question which _may be agitated in the future respecting the
location of the latter, as well as tbe former, within the limits of the Territory or State
of Arkansas, as the case may be, and their removal therefrqm; and to avoid the cost
which may attend negotiations to rid the Territory or State of Arkansas, whenever it
may become a State, of either or both of those tribes, the parties hereto do hereby
conclude the following articles, etc.

Then they go ahead and make the treaty. Now what are those
pl dg s i Tbat js at the very foundation of this matter. An examination of the records of the War Department discloses that in 1818 there
wa~ a paper there entitled a '' Talk to the Cherokee Delegation of the
Arkan aws," which is as follows:
·
•
TALK TO THE CHEROKEE DELEGATION OF THE ARKANSAWS,

To General To

LO LUSKY,

Chief and Warrior of the Cherokee:

~y Frientl_ and C.hildron, Nation of the Arkansaw Country: * * * ·The country
whtc~ you give up 1s a good country, and it is near and very convenient to us, 1t11d I
shall lil return act generously toward you ancl endeavor to make you happy in your
new homes on the Arkansaw. I have not yet obtained ~he land lying up that river,
to the west of your settlement.
I will ~ve instructions to Governor Clark to hold a treaty with the Quapaws thi
summer m orde~ tiO pur~hase them, and when purchased I will direct them tu be laid
off for you. It 1s my wish that you should have no liruits to the west· so that von
may have good mill-s ats, plenty of game, and not be surroun<lep. Ly the ~ hite people.
By the Pr sident of the United States,
JAMES MONROE.
CALHOUN,

J. C.

•

Secretarp of War.
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That was signed, as will be seen, by Presiden~ Monroe and by John
Thon follows a letter from Mr.
Calhoun signed "J.C. O.," addre.s sed to the Cherokee delegation, and
dated ''Department of War, February 11, 181!\" which reads as follows:

c. Calhoun, while Secretary of War.

It is understood that the delegation, in behalf of their nation, wisb~s to str~ngtheu ,
tbe guaranty of that portion of the land whjch may be left to them after making
tbe proposed cessions, so that it may be to them a -permanent and lasting horqe without further cessions. To secure such great benefits it is indispensable that the cessions which they may make should be ample and the part reserved to themselves
abould not be larger than is necessary for their wants and convenience. Should .a
larger quantity be retained it will not be possible by any stipulation in the treaty to
prevent future cessions. So long as yeu may retain more land than what is necessary or convenient to yourselves, you will feel inclined to sell and tbe United States
to purchase. The trut,h of what I say you know can not be doubted, as your own
experience, and that of all Indian nations, proves it to be true. If, on the contrary,
you only retain a suitable quantity, no more c~ssions will be asked for or made, and
they will be settled down permanently.
·
·
You are now becoming like the white peQple; you can no longer live by hunting,
but must work for your subsistence. In your new condition far less land is necessary
for you. Your great object onght to bt» to hold your ln.nd separate among yourselves
as your white n eighbors. * ., . * Without this yon will iind yon will have to emigrate or become extinct as a people.

Then comes a letter da.ted "Department of War, 8th Octobei:-, 1821."
That is the second date referred to in the treaty as to the pledges upon
which they rely when they are making this treaty for the Outlet. That
letter is as follows :
llgp'M'T OF WAR, 8th Oct'r, 1821.
I have received your communication of the
Teke-e-toke,
~ t:::
24th of July last, complaining that the-promises of the GovJohn Jolly,
...., ~ ~ ernment in relation to intruders upon your lands . and to an
Black Fox,
~ @o outlet to the west have 11ot been performed. It has always
W. Webber,
~ ~ ~ been. its intention to carry into effect fully every promise
Thos.Graves,
made to you, and which I was under the hnpressiou had
J O
been done, particularly upon the points cowplained of, as
orders were issued some time s ince for the removal of the whites from your lands and
from the tract of country to the west of your reservation, commonly called '' Lovely's
Pm·chase," by which yon wonl<l obtain the outlet promised. Copy of these orders
are here~ith inclosed for your infom1ation.
Governor Miller, who is now here, on his return to the Arkansaw Territory, informs
me that he knows of but one person w bo has sett,led upon your lands, and he believes
thiit person resides there with the permission of the nation.
He is, however, authorized to call t,he attention of Major Bradford to the orders
above referred to, and if they should not have heeri previously carried into effect to
request him to do so wit~out further delay.
~

1I

i

BROTHERS:

;.a~5

Now, gentlemen, mark what follows:
It is to be always understood that in removing the white settlers from Lovely's pur-

of

chase for the pm:pose
giving the outlet promised you to the west, you acquire
thereby no right to the soil, but merely to an ontlet, of which you appear to be alr~ady :3t]?Prise~, and tha_t the Govern?1ent reserves to itself th': right of making such
d1spos1t1on as 1t mi.i,y thrnk proper with regard to the salt sprmgs upon that tiiact of
country.
-A

Senator BUTLER. That is from Mr. Calhoun f
Representative MANSUR. That is from Mr. Calhoun; but, sir, it is
embodied in the treaty, by direct reference, as the pledge under which
they act, and makes direct reference to the Outlet.
The letter continues:
Governor Miller is also fnlly authorized to receive and adjust any other complaints
jou may h~ve to make, whi~h it is belie~ed can be done satisfactorily by him upon
the spot, without your sen<lmg a deputation for that purpose, as you expres1:1 a wiAh
t.o _do . . If, however, he "lhould find any difficulty in the business and tp.ink it of sufficient importance for yon to send on a delegation, he is vested with discretionary
power to grant you power to send one in the spring.
. ·
·
I understand that some of your nation have settled to the south of the Arkansas

32

TERRITONY OF OKLAHOMA.

iv r on our lauds, au i as it is eqmilly improper for yollr people to occupy onr lands
aa for our pe pl to occupy yonrs, it 1s expected that you will irumecliateJy order all
your people to remove from tbe south to the north side of the river within the limjts
of your r ervatian; which, if not done in a reasonable time, Governor Miller is 1 nstrocted to take the necessary measures to effect.
I remain, your friend and brother,
J. C. CALHOUN.

Senator GRAY. The treaty of 1835 says:
The United States hereby covenant and agree that the lands ceded to the Chero~ee
Nation in the foregoing -article shall in no future time, without their consent, be rncluded m the territocial limits or jurisdiction of any State or Territory.

I call your attention to that.
Repre entative MANSUR. I take the ground that that applies only to
the two bodies of land to which. as I believe, in law, in justice, in
equity, and in everywise the Cherokees have as good a title as any of
our citizens have, under a patent from the Government, and that is the
7,000,000 acres of land originally ceded to them for their homes, and
the 800,000 acres of land which they afterward purchased of the Government.
Senator STEWART. How do you make a good title without the right
of alienation¥
Representative MANSUR. There may be a future possibility· of reversion, and there is very little probability of the Indians dying out.
Senator STEWAR'.I.'. But they can not sell it.
Representative MANSUR. I understand that they can not sell this land
to a white man without the assent of the Government. In addition to
that, by the treaty of 1828, indorsed in 1833, and also accepted as part
of the treaty of 1835, they stipulate with the United States that the
United States Government shall keep all white men out of' their limits
forever; tuat we shall protect them and keep white men out; and, in
accordance with that, we have police laws at this day providing that
the policemen there shall be Indians. But the cattle men came in there,
and tllat creates the trouble.
.
Mr. MdDoNALD. What is your construction of the,first article of the
treaty of the 17th of August. 18461
Representative MANSUR. That is eight years after the making of the
patent.
Mr. McDONALD. I understand that.
Senator STEWART. Do you regard the letting in 'of cattle men there
a a violation of the treaty 0!
Repre eutative MANSUR. I do, most emphatically.•
The CHAIRMAN. The treaty of 1835 guarantied that the Outlet would.
be included in the patent .
·
.Repr entative MANSUR. Yes, sir.
The C.IIAIRMAN. But your claim, as I undetstand, is that there should
have been, if there was not, a distinction in the patent as to what they
h Id the Outlet for f
Representative MANSUR. Yes, sir.
Mr. HUBBA.RD. I would like to ask you one question. As a principle
of law can you go outside of the record f
Repre entative MANSUR. We are inside the record in this, that if
there was no tatute or treaty that authorized the President to make a
patent for a tract of land, hi patent is of no more value than mine.
Mr. MoDo ~D. There is a treaty that authorized the patent.
. Repre nt~t1ve ~ANSUR. ~f there be a treaty or statute tliat author•
1.z
h makmg of a patent m fee to the soil of all that part of the land
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west of' the Arkansas River, and which we commonly call the Cherokee
Outlet or Cherokee Strip, it is easy to show It. Months ago I.said to
Chief Bushyhead and Mr. Mayes-long -before the bill passed in the
House of Representatives:
Gentlemen, you have no 'title to the soil. The arrangement made was simply to
enable you to travel over the lands to the hunting grounds of the West.

Senator CULLUM. To the outlet,
Representative MANSUR. Yes, sir. If they can show me where they
have a patent to the soil of the outlet, that will be all right. They
said they rely upon our patent. I said to them, '' Very well, go and..
consult your lawyers; tell them what I have said, and let them hunt and find either where you have· paid money for it, where there is a
statute that authorized it, or anything that shows a title to the soil of
the outlet, so far as the Cherokees are concerned. That will control
the action of the Honse of Representatives I believe, and at any rate it
wi11 control mine." I told them that we simply rested on that.
Senator BUTLER. Mr. Warner, in his speech in the House of Representatives, the other day, and I believe yourself and others who have spoken in regard to this subject, seem to proceed upon the assumption
that this "donation" of land, a.s you call it, or this cession of land by
the United States Government, not only of the 7,000,000 acres which
the Indians occupy as homes, but of the 6,000,000 known as the Cherokee
· Outlet, was entirely without consideration. I have taken a very different
.
view of it.
Representative MANSUR. You misunderstand my position in this,
that there is a provision for travel over it as an outlet.
·
Senator BUTLER. But I am talking about the fact that the patent
must have some consideration. The ground I have taken is that the
consideration was that the Indians gave up their control of other lands
for the title not only of the 7,000,000 acres but of the 6,000,000 acres
also.
·
Representative MANSUR. The latter part i deny, and I claim that
there is no authority for it.
Senator STEW.A.RT. Do you regard the treaty as having been,in force
during the time the Cherokees were at war with the United States t
Was not the making of t4e war an abrogation of the treaty,
Representative MANSUR. In the speech that I had the honor to make
in the House last February I dealt with that.
. Mr. McDONALD. As to treaties, undoubtedly; but as to property
rights, no, unless enforced by the Government.
Senator STEW.A.RT. When they mad~ a contract with the- Confederate
government was that not an abrogation of the treaty t
Mr. McDONALD. But it did not take their property.
The CHAIRMAN. ls not all'that ratified 1?
Senator STEW.A.RT. I was going to call attention to that. .
Representative MANSUR. The Government insisted on what tliey
wanted and coerced them into making this treaty for the location of these
friendly Indians and of freedmen.
Senator STEW.A.RT. I want to call attention to article 31 of the treaty
of 1866-the last article of that treaty. I will read it :
ART. XXXI. All provisions of treaties heretofore ratified and in force, and not in~onsistent with the provisions of this treaty, are hereby re-affirmed and declared to be
~n ~ull force; and no~hing herein shall be construed as an acknowledgment by the
Umted States, or as a relinquishment by the Cherokee Nation, of any claims or demands under the guaranties of former treaties, except as hereiu. expressly provided.

S. Mis. 80--3
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ow, I want to ask this question: Is any point made a~ to this, that
it only ratified the treaty-that it did not go back to ratify any other

~

.
arrangements Would it have the effect to ratify this pate1;1t j
Representative MANSUR. The Government co_uld h3:ve dictated. its
own terms after they went into revolt, as I understand 1t, and the s1_tuation of war abrogated the treaty, of course, and they were then alien
uemie ; but when the Government went into a new treaty, and the
tr aty was adopted, whatever the treaty stipulation$· are, they are the
la ~, so far as the Government and the Indians are concerned.
Senator STEW.A.RT. My point was that it re-affirmed the treaties, so
far as the treaties were concerned, but did it carry with it anything
further than that,
Representative MANSUR. No, sir; I do not think it could meddle with
the title to their lands in that way, because it is silent on the subject.
There certainly should have been action either by the legislative or judicial department of the Government, to take away or confiscate their
lands.
The CH.A.IRM.A.N. I do not think that anybody would claim that they
l1ad lo t whatever title they had to these lands by the cou:r;se they took.
R presentative MANSUR. I desire to call attention for a moment to
tlrn pat nt. The patent starts out by reciting the three treaties of 1828,
1833, and 1835. It then quotes articles II and III oft he treaty of 1835
word for word. Perhaps it had better be read.
The CHAIRMAN. Oh, no. We know what it contains. ·
Representative MANSUR. There is also a recital of the law of 1830,
which calls for a patent to be made, and which requires that it shall be
in one patent. That is to say, it says:

The United States also agree that tho lands above ceded by the treaty of February
14, 1 3:3, including the Outlet, aml that those ceded by this treaty sh:.tll all be inc l n<le(l in one patent executed to the Cherokee Nation of Indians.

Mr. McDONALD. That is the treaty of 1835.
Jtcpresentative MANSUR. At that time they described the lands by
mde and bounds.
Tow, bear in mincl, the patents are about to be made, and the Govmment authqrizes its surveyor-general to survey the outer boundaries
of the outlet-the lands west of the Arkansas River. That is done.
The r port i, ma<le. Then comes the preparation of this patent, and
they go ahead and make a mistake, a gross mistake, made on its face
and apparent from it reading.. For, whereas the treaty there calls for
two tract and an outlet, and tlle treaty describes one of the tracts as being 7,000,000 acres and the other as being 800,000 acres-those being
th two, and tlle Outlet-they com~ in and describe, iu the second clause
of the pat nt, the Outl t as constituting part of the 7,000,000, giving
the numb r of acres in it, and calling it oue tract, and then calling the
800,000 acr the other tract, and then saying that they contain thus in
tlle who] tract 13,000,000 and odd acres. There is where the trouble
come.
I h~ e not read as much law here as I used to read at home, but my
idea _wa , that in the interpretation of wills, the last will controls, and
that 111 a d cl, the fir t part of the deed controls-that is, the clause befor you come to the granting clan e, controls. It is clear that they intencl d to give 7,000,000 acre tlle~e that never was in the patent.
enator GRAY. I not the language of the treaty that the land is
ceded, including the Outlet
R pr seutative MANSUR. Yes.
nat r TEWAR'l'. I. not the ntire treaty incorporated t
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Hepre~eutatirn MANSUR. Yes.
·
Senator S1 EWAR1'. Then it can not :vary it at all!
Representative MANSUR. No.
Senator STEWART. Your idea is that the treaty itlcorpor3!ted in the
patent controls t:qe patent 1
.
,
Representative MANSUR. Yes.
The CHAIRMAN. Do yon think the Qherokees have any rights to that
Outlet at all now !
Representative MANSUR. I would imagine that the reason of pbe law
failing, the law itself fails. In the light of the surroundings of fiftyone years ago, when this was made; in the light of the surroundings
at the time of the letter of Monroe and ~alhoun, what was the object
of this arrangement 1 The President says that it was that they should
have no white neighbors on the west; that they should have huntinggrounds, a free outlet to the west; and when we remember that in that
day arid generation the buffalo was the wealth of the Indian-for it was
his food, his clothing, and everything eJse to him-we see at once why it
was they needed ·outlet, to get to a larger range than their own 1imited
tract gave. They wanted a larger area.
The CHAIRMAN. Then, if you claim that under the law they have, no
title whatever to this land, ·you propose to pay them as matter of pure
donation f
Representative MANSUR. Yes, and as recognition . of the fact that
through our own mistake and error we have permitted them to go upon
the lands an~ to exereise, as it were, during these years a quasi title
upon them; and in a spirit of fair justice we propose to buy it over again. That is the long and the short of this bill.
)fr. HUBBARD. vVith regard to what. the gentleman says as to the
consideration paid for these 7,000,000 acres.of land~ does not that deed
specifythattbose7,000,000acreswere got in consideration of the fact that
the Government bad agreed to settle the Creeks in the same neighborhood, and that the Creeks got possession of that part of ·the land that
they intended for the Cherokees, and that this •7,000,000-acre tract was
given in consideration of tha fact!
Representative MANSUR. No, sir.
Mr. HUBBARD. I contend that that is so.
Representative MANSUR. No, sir. The fact is, it was never intended
from the start.that they should have their reservations within the limits
of any Territory or State. That was not the intention from the start.
By mistak~ a part of their land was included in the Territory of Arkansas, and from that resulted the treaty of 1833, which was re-adopted
after.ward, in 1835. There are a couple of other suggestions which•I desire to make. I invite the attention of the committee to Article III of
the treaty of 1828, which reads as follows:
1

1

ART. III. The United States agree to have the lines of the above cession run without delay-

That is the 7,000,000 acres, after describing it and guarantying itsay not later than the 1st of October next, abd to remove, immediately after the running of the eastern line from the Arkansas River to the southwest corner of Missouri,
all white persons from the west to the east of said line, and also all others, should
th~~e be any there, who may b,j un~cceptable ~o the Cherokees, so that no obstacles
ar1smg out of the presence of a white population, or a population of any other sort,
shall exist to annoy the Cherokees, ·and also to keep all such from the west of said
lin~ in future.
/

Now, we have a previous stipulation that we are to keep all whites
out. The Indians violated it by inviting whites in there. As long as
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th wanted to keep them out we had it to do. · By surrounding civilization the lands have come up in value. It is no part of the work of
the Cherokees or anf other class of Indians that the value of these
land bas risen. It comes entirely from the nerre, the energy, and the
foreca t of white people. Now that we have surrounded them on every
side by a dense civilization that is willing and ready to travel where
cheap homes can be had for our white people, they want to revolutionize all this policy.
·
S nator CULLOM. Is there anything, Mr: Mansur, in the suggestion
that if this bill should pass it would interfere with contracts between
the Indians and white people i
Representative MANSUR. It ink not, sir.
Senator CULLOM. Your point is that the leases and contracts were
unlawfully made 1 Is that the position you take¥
Representative MANSUR. Yes, sir.
Senator CULLUM. And that. therefore they have nev:er been valid¥
Representative MANsun,. Yes, sir. We have a §ection, I think,
which expressly says that there shall be no approval of leases of Indian
lauds except by the Secretary of the Interior.
:row, I wish to call the attention of the committee to one fact,. to emplrnsize a point that the chairman brought out.
When these lan<ls were treated for, and after the Government undertook to enforce that agreement and located a number of Indian tribes
there upon the land, the' Indians knew, and Chief Mayes' says, it was
done without authority, though Mr. Phillips and Mr. Ross undertake
to a.y tbat the terms ·of-that treaty required the payment of the full
amount. By the terms of that treaty we know that the Indians could
11ot agree and the Government "interfered, and they made a valuation
of every township within the limits of the strip. The report of that
did not meet the approval of the Secretary of the Interior (then Secre
tary Scburz), and he gave his reasons why. The reasons he gave tended
to increase the price somewhat. He referred the matter to President
Ifayes, who under the law had the power to establish the price, and he
•stablished the price.
Tl.le CHAIRMAN. Mr. Fay said yesterday that there was never any
att mpt to confer and agree with the Indians in reference to that price.
Mr. FAY. That is right. There never was. That was entirely ex
parte.
The CHAIRMAN. The President was authorized to fix the price, but
t11e point made by Mr. Fay is that the Indians were never consulted
about it.
Mr. FAY. That is right, sir.
Repre entative MANSUR; I am inclined to think that Mr. Fay is mistaken.
Senator STEWART. Suppose all th~ Indians should remove from the
Ja.rnl.
Repre entative MANSUR. If they abandon it, or if the tribe becomes
xtinct, all the lands revert to the Government.
Mr. MoDoN.A.LD. That would be the case without the patent.
The CH.A.~RMAN. ~epresenta~ive Perkins, of Kansas, would like to be
heard on this question. We will hear him now.

TERRITORY OF OKLA!i:OMA.

87

STATEMENT · OF HON. B. W. PERKINS.,
Representative PERKINS. Mr. Chairman and gentlemen:_ I make no
apology to this co~mittee for my appearan~e here_, r~pres~ntmg, ~s I do ,
represent, ·a constituency that has a deep mterest m th1~ question. I
am here for the purpose of bringing to the attention of the committee
such facts as I think may fairly be considered of weight in answer to the
brief that has been filed here in the nam~ of the Cherokee Nation of
Indians.
I have examined that brief ~omewhat hastily, but I observe that after
indulging in some rhetoric and considerable declamation the gentlemen devote tbe~elves to the consideration of four sections of this bill,
and as I understand their brief, they criticise only four sections of the
bill as it passed the House.
.
They first criticise the first section of the ]?ill, and complain that it is
ambiguous. If you, gentlemen of the committee, :will give attention to
the reading of that section you will find t)lat there is no ambiguity as
to its provisions.
··
The boundaries of this territory ar~ clea~ly defined. The bill specifically provi<les that until the consent of these Indians is obtained _
the power of the Government of the United States and the power of
t};le Territory shall not be exerci~ed over those lands.
The CHAIRMAN. Except for judicial purposes Y
Representative PERKINS. Yes. Hence there is no ambiguity about
that.
Senator DAVIS. Does that apply to the outlet i
Representative PERKINS. The power of the Government is also applicable to that. The bill provides that the power of the Government
shall not be exercised except to the outlet. By 'this hill every single
right is guarantied.
.
The organic act that admitted Kansas into . the Union had exactly a
provision of this kind in it. The Cherokees had what is known as the
Cherokee neutral lands in the State of Kansas-the lands that were ·
ceded to the Indians by the treaty of 1835, which treaty provided that
they should be given those lands in fee-simple. You will not find any
other treaty that such a fee, except as to this 800,000 acres of land.
Senator BUTLER. Under what treaty!
Representative PERKINS. Under the treaty of 1835. The treaty of
1828 gave them 7,000,000 acres of land, and then provided that they ,
should have this outlet to the west; and also provided that they should
have an unmolested right to roam in all that territory, to the Mexican
boun<lary.
.
The same language almost is employed regarding the lands over which
they are permitted to roam as is employed regarding the lands over
which they are permitted to travel. The Cherokees have never claimed
that all the lands to the western boundar~ ·of the United States was
ceded to them by the tre3!ty of 1828. Yet, as I have said, almost the
same language is used regarding lands over which they are permitted
to roam as is used in giving them the right to travel over the outlet.
The CHAIRMAN. When did this outlet first appear in any treaty f
Representative PERKINS. In the treaty of 1828.
The OH.AIRMAN. That treaty of 1828 also included the 7,000,000 acres!
Representative PERKINS. Yes; that was granted to them absolutely.
1'he CHAIRMAN. After that treaty, they said that they had not got
enough for homes!

..
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P )pr : ulath·e PfimKINS. Yes.
'
Th • 1 HA.IRl\UN. And by what treaty were the 800,000 acres given to
them i
Repres ntative PERKINS. By-the treaty of 1835.
The CHAIRMAN. So tbat, then, according to your statement, they
agreed that the outlet <lid not furnish them homes~
.
Representative PERKINS. Yes; and they concede to this day _that
they never Im.fl the right to live on the outlet. I never heard until today that tlley had the right to live on the outlet. Never have they
claimed it. Never bas one of them lived there. The Attorney-General
of the United States-Attorney-General Devens-in a decision, of his
notified them that any Cherokee Indian had a right to live on the lands.
But it bas never been recognized by any executive officer of the Government, or by the Government.
·
Senator STEWA.R'l'. When they cease to use it as an outlet what right
IJave tuey to it 1
Representative PERKINS. I wish to say that they have never preimmed to use it or occupy it except for the purposes of travel over .it in
their excursions west. Yet they would have this committee believe now
that, while they have not the right to live there or cultivate that land,
they llave the right to give a cattle company permission to inclose it
h,Y wir fences and to keep from several million acres of land all the
eitizenR of the United States of America.
The Cn.A.ntM.A.N. What force do you give to these words in the treaty:·
1

The Unite<l States further guaranty to tbe Cherokee Nation a perpetual outlet
wcr;t, and a free aucl unmolested use of all the country lying west of the western
uonnclary of the above-described limits, and as far west as the so:v.e reignty of the
United 'tates ancl their right of soil extend¥

Representative PERKINS. I think, Mr. Chairman, that the language
and the logic arPi as clear as it is possible to make them; that is, that
7,000,000 acr s of laud were ceded to these Cherokee Indians for a home.
Then, in a{ldi.tion to that, they were given the privilege of traveling
over this outlet westward, aud the privilege of roaming and hunting
in all the unoccupied la,n<ls west thereof; but it was never contemplated
by tlie treaty that they should. have a fee-simple to any foot of land west
of the 7,000,000 acres that were described by metes and bounds in the
treaty of 1828. That is farther recognized by the treaty of 1835, because
U1ereju they recognize the fact that the 7,000,000 aeres were not enough
for a, home and ask for 800,000 more, and paid money for it.
Senator CULLOM. The word "use," then, refers to their traveling over
it a.ud hnntiug on it~
R pres ntati ,,e PERKINS. It is simply an easement. As suggested
hy Mr. Man~ ur, when that patent was issued it clearly exceeded all right
and autb rity. A patent is at best only an evidence of title. Go back
to th tr ati authorizing that patent, and you will find that the treaties
only authorize the rigllt to 7,000,000 acres and the right to travel over
tuis Outlet, and the added right to roam over these unoccupied lands.
Tb treaty of 1 2 provi l that all this shall be included in the patent.
hat does that mean, Why, that the patent should give title to
7,000,000 acre , and hould give the Indicms the right to roam over the
un cupi d land and the right to traYel over the Outlet. That is all.
nat 1· GRAY. Let me read to you from Article III of the treaty of
35:

·

nitecl St,ates also agree that the lands above cede.d by the treatv
of ~•'ehrnary_14, I 3:3, including tbc Outlet, ancl those ceded by this treaty, hall all
lw mcl\1(1 .cl 111 on patent, ex cut cl to 1,he Cherokee N:1ti011 of Indians hy tbe P1·esinit <l, 'tates, tc.
l nt of h
ART. III. '£b
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Hepreseutative PERKINS. That is what I · suggested. The treaty of
tlrn tmat.y. of 1833 speak of the patent, and provide that they
oliull Lw embraced in 01te patent, but it does not provide that a title to
tlJe Iu<lians shall be given in the patent, nor that the patent shall give
tuc~u a, title to the unoccupied lands west of the reservation.
Seuator GR.A. Y. · H would seem to provide for a patent there.
Representative PERKINS. No; ,w hat I was going to say awhile ago is
that all the rights the Indians had should be mentioned in that patent,
but tl1o treaty <loes not presume to give them an absolute title to the .
Outlet, nor to the unoccupied lands west of the reservation, but it provides that, when the patent issues, in that patent shall be mentioned
their rigllts. When the executive department of the Government exceeded those rights, of eourse the patent carried nothing but w:hat it
could lawfnlly carry.
The treaty provided that they should have a patent for 7,000,000
acres, and that when that patent issued to them it should also recognize,
their right to roam in the unoccupied lands west of them, and their right
to pass over the outlet. That is all that the treaty ever provided for.
, In 1866 these negotiations were had, and in consequence of the rebellion that they assisted in organizing against the G vernment of the
United States, and because they had no right to settle on these lands
themselves, and because it was thought that the Government might or
should settle other Iudiahs there, this treaty of 1866 was made. Part
of the lands were appraised at 70 cents an acre and the remainder at
47.49 cents. Does ?,nybody mean to say that the Government of the
Uni'ted States does not have the right to settle Indians there and pay
for the land 47.40 cents an a.ere~ But, because the Government does
not propose to ;;ettle Indians there, it is now proposed, by the prov:isions
of this bill, to give them more for the land. That is all.
They criticise the language of those two sections of the bill as ambiguous. Then they come to the thirteenth section of the bill, which ·
declares invalid the cattle leases-leases that we:r;e never valid and that,
according to every <lecision that bas been promulgated by either officer
or court of the United States, never bad a right to exist. It has never
been held by any court or tribunal except that of the Cherokees that
they had any authority whatever .to lease tlrese lands to anybody, because it has been the settled policy of the Government that they had no
right there, except the right to roam.
That has been the decision whenever the Government has been called
upon to construe this patent. They h3tve in every instance held that
the only rights the Indians had there were such rights as enahlecl them
to pass over the land. They were notified in advance by the letter of
Secretary Calhoun that they had no right or title whatever to that outlet.
Senator CULLOM. Is that place all rented now·~
Representative PERKINS. I understand so. It is.said that they ought
to be permitted to allow the cattle barons to occupy it; that they ought
to exclude the white settlers of the United States from those lands, not •
an acre of which they themselves have any right to occupy for purposes
of a home .
. The CHAIRMAN. You are pretty famiHar, Mr. Perkins, with the sentiment of the people of Kansas. Suppose this bill fhould pass, what
will the people do, Will they go on to this Cherokee Outlet or not.,
Representative PERKINS. I was going to suggest that, in the first
place, if they do tlte.v forfeit all right to the lands iu the territory.
The CHAIRMAN, We know that.

rn~~ aud
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Representative PERI{INS. In the next place I do not belie':e that there
will be any difficulty about that. There was no difficulty about it in
the case of the State of Kansas. When the State of' Kansas was admitted to the Union the Cherokees owned the 800,000 acres known as
the Cherokee land. They continued to own that until 1866, when they
sold it to James F. Joy, or a railroad syndicate.
The CHAIRMAN. The point 1 want to know is this: You have on the
border a larger or smaller number of men waiting for something!
Representative PERKINS. Yes.
•
The CHAIRMAN. Now, suppose the Creek settlement was not ·rat~fi~d,
and that this bill should pass with this provisi-On in it-the prov1s10n
t,hat if a man went down there he should forfeit his right to go upon
the land. Do you think that under those circumstances men will go!
Representative PERKINS. I do not think that any considerable number of men wm go. It may be that some few men, in violation of the
orders of the Chief Magistrate of the nation, might. be willing to go in
arid take the consequences, but no considerable number would, I think,
go until the treaties are made.
_
·
_
The CHAIRMAN. Suppose we do not pass such a bill, what will happen Y
Representative PERKINS. The conditions that have existed so long
will continue. lien will be camped along the border looking into the
promised land, but deterred from entering.
Senator STEWA.R1'. What effect has the occupancy of these cattle
Barons upon the State of Kansas and upon the country out there~
Representative PERKINS. That great strip of country is now a ref:.'
ug~ for all_the lawless characters of the country. It is the home of the
assassin and of the lawless depredator who transgresses all the laws of
mankind, because when men go in there they are out of the jurisdiction
of the law. No court in the world has any jutisdiction'over that territory, or over the veople wbo commit crimes there or who go there.
Representative WEAVER. Statistics show that during the life-time of
the Fiftieth Congress there •have been more than three hundred mur<lers committed in the Indian Territory.
ARGUMENT OF HON. JOSEPH E. McDONALD.

Mr. McDONALD. Mr. Chairman and gentlemen o( the committee, if
anything further were needed to demonstrate that this bill ought not
to pass and become a law, the arguments that have been made here today in support of it have, it seems to me, furnished that demonstration.
It is conceded that there are somelands, that there is some territory,
belonging to or claimed by the Cherokee Nation over which the Government of tbe United States has pledged itself to extend no territorial
organization or State lines. If the arguments presented to-day i~ support of this bill are well grounded, that does not em brace any of the
territory lying west of the ninety-sixth parallel, and known as the
Cherokee outlet, because the contention in regard to that is that that
is not embraced within the guaranty. If that·: contention has any
fouudation at all, it is evident that this bill is framed for the express
purpose of stablisbing a Territorial government over that very territory, without an · reference to the consent of the tribe or nation.
1 f any on wil examine tho first section of thi bill be will be struck
witlt th• fa, ·t that it is mor than ambiguous, and that it finally includes
all of th, t territory that ii; uot em braced in the promise or agreement
of th G v nm nt not to terul a Territorial government over it. And
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the sixth section does not h,elp much, for it simply recognizes_some kind .
of claim on the part of the Cherokee Nation to that part of the country
west of the ninety-sixth parallel. It simply declares that ·that portion
shall not be open to settlement and purchase untll that claim is extinguished in t he manner in which it provides for its extinguishment: And
the exercise of power which the thirteenth section undertakes to assert
over this particular tract utterly excludes the idea that the Government
_
has any outstandiug pledge whatever in regard to it.
It seems to me, therefore, Mr. ·chairman, that the first thing to consider is, bow and by what right and by what title the Cherokee Nation
hold any interest in land west of the ninety-sixth parallel!
The CHAIRMAN. Why does it exclude. the idea to which you have referred!
Mr. McDONALD. Because this bill in the thirteenth section embodies
an assumption of power and control over this territory by which the
leases are set aside and by whtch the Government refuses to permit the
Cherokee Nation to use that land for any purpose except agricultural
purposes, all of which is inconsistent with any ~ubstantial right or
,
claim of the Cherokee Nation in the same.
The CHAIRMAN. Well, the Government does not propose to take it.
Mr. McDONALD. I can see very little difference between taking it
and prohibiting t hose who claim a right to it to exercise any kind of
beneficial ownership over it.
It will become necessary- for me to make some reference to the treaties
between the United States and the Cherokees and see if I can not clear
them of some confusion that bas crept into this discussion.
The first treaty with any part of the Cherokee Nation-and that was
with the entire nation-by which any rights of property were acquired
by any of its members west of the Mississippi, was in 1817, and was
negotiated hy General Jackson as commiss·oner. Th.ait was followed
by the treaty of 1819, negotiated by Mr. Calhoun whil~ Secretary of
War; and the lands acquired under these treaties were lands within
U1e present State of .Arkansas, in the then Territory of .Arkansas, upon
which a portion of this tribe settled.
.
The letter th at was read this morning by Mr. Mansur from John C.
Calhoun had relation to property rights that they were referring to in
the treaty, in which it was pro~osed to cede to them certain territory
by metes and bounds. The letter simply says, "in addition to that,
yon will have the right to go on the territory west of you for bunting
purposes, but are to have no ownership in the soil.'' That is all t,here
w~s in that letter. It did, not go into the treaty. There was nothing
said about any extension or outlet or anything of that kind. It simply mentioned the amount of lands they were bargaining for in exchange for their rights and interests in the States east of the Mississippi River.
·
'l'he next treaty was that of 1828. That treaty was not with the nation, nor <lid it purport to be made with the nation, but with the chiefs
and ~eadmen of the Cherokee Indians west of the Miseissippi River,
That 1s t he one that proposed to give them this home in what is now
called the Indian Territory, aud to make provision for such of their
eastern. brethren as might th ereafter join them.
Senator BUTLER. That is th e 7,000,000 acres¥
. ¥ r. McDONALD. The 7,000,000 acres and the Outlet. They Wl~re
g1vm g u p th eir homes in Arkansas; they were leaving that part of the
coun try and going into the _Indian country, as it is now called. After
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d cribing these· 7,000,000 acres by metes and bounds, then the treaty
goe on to say:
In addition to the 7,000,000 acres thus provided for and bounded, the United States
farther guaranty to the Cherokee Nation a perpetual outlet west, and a free and
unmolested use of all the country lying west of the western boundary of the abovede cribed limits, and as far west as the sovereignty of the United States and their
right of soil extend.

That em braced, in what is called ,the western outlet, a strip of the
width of the sp6cific grant of 7,000,000 acres, and extending indefinitely
we tward.
The treaty of 1833, which is supplemental to th&t of 1828, and limited
the outlet on its southern boundary to the northern boundary of the
line of the grant made to the Creeks, put it in the shape that you see it
ou the map now, and reduced that outlet grant to ahout one-half the
original size. I want now to call the attention of the committee to the
laugnage of the preamble to that treaty, proclaimed at Washington on
the t8th of May, 1828, which is as follows:
To secure to tho Cherokee Nation of Indians, as well those now · living within the
limits of tbe Territory of Arkansas as those of tbier friends and brothers who reside
in ~:it ates cast of tbe Mississippi and who may wish to join their brothers of the west, a
permanent home, and which shall under the most solemn guaranty of the United Sr ates
be and remain theirs forever-a home that shall never, m all future time, be embarra eel by ba,ving extended around it the lines or placed over it the jurisdistion of a
Territory or State, :cor be pressed npon by the extension in any way of any of the
limit. of any existing Territory or State.
·

That was the pledge.
The CIIAUUUN. ls that a pledge of the outlet °i
Ir. McDONALD. Yes, sir, it was for a permanent home. It included,
as I think, both, as I shall show before I get through. The supplement (of 1833), like the treaty of 1828, was made with the western
branch of the Cherokee tribe. The treaty of 1835 was made with the
eastern branch. That was negotiated in the State of Georgia, and
while it purports to be a treaty made with the Cherokee Nation it seems
to embrace (only), however, the eastern branch, and was the first treaty
made with the home Indians.
'Ibc third section of that treaty provided that the land ceded by the
tr aty of 1828 and the supplement of 1833, including the outlet, should
be i11cludcd in one patent, pursuant to the act of Congress of 1830.
The ti fth section of the treaty repeats the covenant contained in the
pr~am ?le of the treaty of 1828, not exacFlY in the same words, but certam 1_y rn t~ same substance. I shall not stop here to ask whether in
mak111g this treaty with the eastern branch it was the intention of those
who w re mak!ng it to deviate from the line of policy marked out and
tbe pl dge given in the treaty of 1828. The treaty of 1835 was in
eff' _ct to bring the t_wo divisions together again, to unite them as one
nat10n, to make their destiny one, and to put them upon a permanent
b~me that houl<l not be interfered with; and in making this treaty
WJ _h tho e ~vho remained in Georgia the pledge of 1828 was given. I
claim that 1t embraced everything that was contained in the pledge of
1 28.
long time ago, beginning with Chief-Justice Marshall, the
upr~me ~ourt of the_ United States has held that language_ used in
tr a 1e with the Indians mu t have a liberal construction in their
[, or, ~nd not against them. They ar~ to be dealt with kindly, and not
m unfri ndl t rm . They are not to be driven on the rough edge of
doubtful con truction .
' h
anoth r treaty to which I called the attention of my friend
fr m
uri ( Mr, Mansur).
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The CHAIRMAN. Does the treaty of 1835 contain that guaranty never
to erect a Territorial government over the Indian Territory f
' t
Mr. McDONALD. Yes, sir. In the fifth article it repeats the pledge,
in language equally strong with the language .contained in the preamble, and with reference to the lands guarantied and to be embraced
in one patent as provided for in this treaty of 1835-.
•. Senator STEWAR'.I\ It is the lands ceded, not the lands guarantied.
The article reads thus :
The United States hereby covenant and ag;ee that the lands ceded to tlie Cherokee
Nation in the foregoing article shall in no fut,ure time, without their consent, be included .within the territorial limits or jurisdiction of any State or Territory. But
they shall secure to the Cherokee Nation the right by their national councils to make
and carry into effect all such laws as they may deem necessary for the government
and protection of the persons and property within their own country belonging to
their people or such persons as have connected themselves with them: Provided always,
That they shall not be inconsistent with the Constitution of the United States, and
such acts of Congress as have been or may be passed regulating trade and intercourse
with the Indians; and also that they s,h all not be considered as extend;i.ng to such_
citizens and Army of the United States as may travel or reside in the Indian country
by permission, according to the laws and regulations established by the government
of the same.

Mr. McDoN.A.LD. After the adoption of this treaty of 1835, and on
the 31st of December, 1838, a patent was executed to the Cherokee
Nation covering all the grants as provided for in this treaty. The patent was executed in pursuance of the fifth article of the treaty of 1835,
·
and the act of Congress of 1830.
Senator BUTLER. But does not the act ef 1830 set out what was in
the preamble of the treaty of 1828 i
Mr. McDONALD. Yes, I think so. I so understand it-with the
guaranty that is put in the forefront of the treaty of 1828.
The CHAIRMAN. It is recited in the patent.
Mr. McDoN.A.LD. The act of 1830, referred to here, is a general act
authorizing the President to exchange land with the different Indian
tribes, and to give them patents therefor, under the terms and conditions named in the act.
Representative MANSUR. There is no reference to the Cherokees ox
Creeks, or any others, or to any guaranty of those lands.
Mr. McDONALD. The act is a general one, but the treaty of 1835 refers to it, and to that extent incorporates it.
Senator BUTLER. That is the act of 1830 i
Representative SPRINGER. It is a general law applying to all Indian~.
. Mr. ~ODONALD. _But this treaty deals with it, and, therefore, 111akei,
It special, so far as It relates to this controversy.
Senator BUTLER. Section 3 of the act of March 28, 1830, states :
That in the making of any such exchange or exchanges it shall ancl may be lawfol
for the President solemnly to assure the tribe or nation with which the exchange i:-;
made that the United States will forever secure and guaranty to them and their heirs
or successors the country so exchanged with them, and if they prefer it the Unitotl
State:s shall cause a patent or grant to be made and executed to them for the same,
Provided_ always that such land shall revert to the United.States if the Indians become extrnct or abandon the same.

Mr. McDONALD. I should like to have the third article ·of the treaty
·of 1835 read in that connection.
Senator STEWART. I will read it.
ART. 3. The United States also agree that the lands above ceded by the treaty of
~ebruary_ 14, 1833, including the Outlet, and those ceded by this treaty shall all be
mclud~d m one patent executed to the Cherokee Nation of Indians by the President,
accor~1~g to the provisions of the act of Ma,y 28, 1830. It is, however, agrGed that
the military reservation at For~ Gibeo~ tij a.U be held Pf t4e United ~t~tee, Bu.t

e, n·~, i-ta

-
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boulcl he United States abandon said post and have no further use for the same it
shall r
rt to the Cherokee Nation. The United States shall always have the right
t make and establish such post and milit::i,ry roads and forts in any part of the Cheroke country as they mav <leem proper for the interest and protection of the same,
and the fr e m1 of as much land, timber, fuel, and materials of alJ kinds for tbe construction and support of the same as may be necessary: Providecl, That if the private
rights of individuals are interfered with, a just compensation therefor shall be made.

Senator BUTLER. I understand. Mr. McDonald to claim that section
3 of the act of 1830 was the authority for the President to execute that
patent to the Indians 1
Mr. Mo DONALD. Yes, sir; that was the authority that Congress had
conferred, and this treaty recognized it.
_
Senator BUTLER. Precisely. That is what I wanted ,to get at, because it has been alleged tqat there was no authority for the President
to execute that patent.
Senator STEW.A.RT, I want in this connection to call your attention
to this point, so that you may answer it. There appears to be a distinction between the lands cede<!l and the Outlet. In article 3, as mentioned here, it says:
The United States also agree that the .lands above ceded by the treaty of February
14, 18::J3, including the Outlet.

Mr. MoDoN.A.LD. Well, the Outlet is ceded too. That is the way I
would read it.
enator STEW.A.RT. I want you to show me how the Outlet was ceded.
Mr. MoDoN.A.LD. It distinctly states "ceded" lands, "including the
Outlet." The Outlet, therefore, must have been ceded too.
Senator STEW.A.RT. The fifth article states:
The United States hereby covenant and agree that the lands ceded to the Cherokee
Nation in tlle foregoin~ article shall in no future time, without their consen:t, be included within tho territorial limits or jurisdiction of any State or Territory.

ow, does that refer to the lands that were ceded to them; or, rather,
i · jt confined to the lands which were ceded to them 01 Does it include
the guaranty of an outlet also 1

Mr. MoDoN.A.LD. It includes the lands ceded to them, including the
Outlet; this is the language of the treaty, and therefore I contend that
the Outlet was ceded to them just a,s much as their home place.
uator STEW.A.RT. That would depend on the language of the treaty.
Mr. '.rcDON.A.LD. I know; but I think the language of the treaty will
not bear any other construction.
S uator DAVIS. The treaty of 1828 sets out what shall be guarantied
aud. cured by patent. If that intended to give the 7,000,000 acres and
al o land wetit of there, why did they not embrace it in the description,
in t ad of addingIn addition to the seven millions of acres of land thus provided for and bounded,
the Uniteu ~tatos farther guaranty to the Cherokee Nation a perpetual outlet west,
ar~d a fro and un~ole t~d :use of all the country lying west of the western boundary
o( tho above-described lumts as far west as the sovereiO'nty
of tke United States and
0
tlleir right of soil extend Y

If t~c intenti~n ~as what you contend, why did they not make on
swe pmg de ·cnpt10n here in the statute while t,h eir minds were on it.
Mr. 1oDoN.A.LD. It may be that it was like the case of a good many
of our county organizations in new States. You organize a county on
the ea tern boundary of a State, and when you have done this yoa
attach to it all the territory west of it, because you do not know the
bouudarie yet. That ii; the way our State was organized, and that ·
the v y our, wa , I have no doubt; so that your co~nties along the
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eastern bou ndar,y of the State in the first instance extended to the

western boundary of the State as well. But those lands are just as
wucll included iu the county for the time being as these that are within
tile <le.lined limits.
Senator DAVIS. Suppose this were a case of contract between two individuals, wherein it was said that as to a certain piece of land, describ- .
ing it by metes and bonnds, there was to be a deed, given in time, and
tllat there was to be an easement as to lands west of them, of perpetual
use and occupancy for all time to come, and suppose the contract should
say afterward that all these rights should be provided for in a deed,
would that be held to be a grant in fee of the whole property i
Mr. McDONALD. That would depend on circumstances; ordinarily
negotiations preceding a contract are merged in writing and the contract speaks then by the writing.
Senator DAVIS. Suppose an authority to an attorney were included in
that to make a deed, and the attorney had done as the President of the
United States did here. Suppose the attorney had gone on and made a
deed as the President of the United States issued a patent. The point
is whether the President did not exceed his authority i
Mr. McDONALD. But when you find an act of Congress that- specifically authorizes the President to enter into arrangements of this kind
and to make conveyances, you are to suppose that everything was done
according to the directions, and that these were merged in the patent.
Senator DAVIS. My understanding is that a grant of land to the
Government by statute is "to be construed strictly in favor of the Government.
Mr. McDONALD. That is not the rule the Supreme Court has laid
down.
Representative PERKINS. I_s a patent a contract °I
Mr. McDONALD. It is the evidence ofa contract.
.
Representative PERKINS. Oh, no.
Mr. McDONALD. It is but the Government's deed; that is all. If
there is no authority to make it then it has no force or effect.
Representative PERKINS. Hence you go back to the contract.
Mr. McDONALD. It is understood to express the terms and conditions
of the contract.
·
Senator BUTLER. Is it not also true that where a contract is consummated by a deed that deed stands until it is invalidated by some proper
judicial proceeding t
·
Mr. McDONALD. Yes; until attacked in some proper way. ·
Senator GRAY. I shQuld like the attention of Senator Davis called to
this point. The point that is troubling me is not so much whether the
Outlet was properly ceded in .pursuance of the treaty authority, by
the patent ; granting that it was not so, and therefore exceeded the
P?Wer given to th_e President by legislation or treaty, granting that it
did not convey what it purported to convey, the fee-simple title to that
land, and could only be construed as conveying an easement, the point
that troubles me is this: Inasmuch .as the third article of the treaty of
1835 directs that" the lands hereby ce.ded, as well as those ceded in the
~reaty of 1828, including the Outlet," shall be put into one patent, what
1s the meaning of article 5 of that same treaty of 1835, which says that
as to all lands ceded there shall be no State or ~rerritorial government
extended thereover hereafter t
Senator DAVIS. My impression is that it refers to the'7,000,000 acres.
SenMor STEWART. I think so. -.. That is a question, whether that re·
fers to the 1,000,000 acres.
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Senator GRAY. It says, "As to all lands ceded," and in article 2 it
directs that certain lands, including the Outlet, s~all ~e ceded. Whether
article 5, then, is not a guaranty that no Territorial or State government hall be extended over not only the 7,000,000 acres, but that none
shall be extended over the Outlet. That is my point.
S nator DAvis. Take the treaty on its face, in its reference to the
Outlet, I think you will agree with me that that is the Outlet, is it notY
enator GRAY. Yes.
Senator DAVIS. Then how 'can you say that the Outlet was ceded!
Senator GRAY. You can cede an easement.
enator CULLOM. It may be called a cession, l&ut it is not such acession as in the case of the other land.
Senator GRAY. But it applies the word "eeded" to the Outlet..
Senator STEWART. No, I think it is the other way. . , It _says: •.
The United States further agree that the lands above ceded.

Senator GRAY. Including the Outlet.
Senator STEWART. Including the Outlet.
Senator GRAY. Very well; then it was the grant of an ,easement.
Now the question is. whether article 5 of that same treaty was not an
undertaking with the United States that no Territorial government
should be extended over the Outlet as well as the other! That is the
point with me.
Senator STEWART. They say here "the lands that are ceded, including the Outlet." The article says that the United States covenant and
agree that the lands ceded in the foregoing article shall not be in. eluded, etc.
The CHAIRMAN. Rig·ht in this connection I want to make one suggestion: Suppose that the Outlet was simply an easement-a right to
pass over it-why should not the guaranty that they would not extend
a Territorial government over it apply to that just as well as to the land
of the hornet
Mr. McDONALD. That is what I propose to discuss before I get through.
Representative l\i.A.NSUR. If the grant be an easement to a sprjng in
connection with the ownership of a house, and the spring fails and no
longer exists, the easement perishes, and is of no value and no longer
connected with the land grant. This was an easement for hunting purposes to the west. With the destruction of all game, and with the settlement of that western country-its absorption for other purposes-what
becomes of the easement of the Indians to use it for the purpose of
game t Has not the easement perished 1
Senator GRAY. That is another way of settling it.
The CHAIRMAN. I would suggest that we had perhaps better let Mr.
McDonald go on with his argument.
Senator CULLOM. I think so. Interruptions break up the line of argmnent, and he loses the order of his points.
The CHAIRMAN. I should like him to continue, in order that we may
the sooner conclude.
Mr. McDONALD. Very well. I will continue.
It was to be a perpetual outlet west, and a free and unmolested use
of all the country lying west of the western boundary of the above-described tract. That is what it was to be.
Senator PAYNE. Do you think that the expression "free and unobructed" implies an exclusive use Y
Mr. McDONALD. I think so, sir. I do not see how two parties could
haye the free and unobstmcted use of the same property without one
mg
ru.cted by the other..
·
1
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Representative SPRINGER. People have in common the free use·or a
highway.
.
Mr. McDONALD. I wish to call the attention of the committee to the
treaty of August 17, 1846. That is a treaty with the nation again
united; the first since 1819. The others, perhaps, were with one divis. ion or the other; but this is a treaty that embraced the representatives first of the nation, then of what was called "the treaty party,"
and then the "old settlers." They all united· in that.
The first article of that treaty reads as follows:
ART. 1. That the lands now occupied by the Cherokee Nation shall be secured to
the whole Cherokee people for their common use and benefit; and a patent shall be
.issued for the same, including the 800,000 acres purchased, together with the Outlet .
west, promised by the United States, in conformity with the provisions relating thereto
contained in the third article of the treaty of 1835 and in the third section of the act
of Congress approved May 28, 1830, which autliorizes the President of the United
States, in making exchanges of lands -yvith the Indian tribes, "to·assure the tribe or
nation with which the exchange is made that the United States will forever secure
and guaranty to them and, their heirs or successors, the country so exchanged with
them; and if they prefer it, that the United State'3 will cause a patent or grant to be
made and executed to them for the same: P1·ovided always, That such lands shall revert
to the United States if the Indians become extinct or abandon the same."

This treaty was made some years after the patent was issued. The
patent was issued on the 31st of December, 1838, and this treaty was
made in 1846. This treaty was made with the entire nation. The- treaties under which the grants and concessions were made before that were
made with different divisions of thee nation, recognizing, however, the ,
fact that they might become united. Now, this treaty of 1846 is eit~er
a recognition of the 'p atent that had already issued to the full extent
of its covenants and conditions, or it is a further assurance for such a
. title-deed as will c<;>mply with the terms of this treaty.
The CHAIRMAN. And the patenterhbraced-.
Mr. McDONALD. It embraced this land the sam as the other.
The CHAIRMAN. Specifying the number of acres f
Mr. McDONALD. Yes, sir; the Outlet-giving the number of acres. I
say that this must be construed to be either one of two things-either a
recognition and affirmance of the patent according to the terms contained
in it, or it is a further assurance from the Government that it ,will issue
such a patent, and is equivalent in law to an issuance of ~t.
' .
You are all familiar, of course, with the doctrine of further assurance.
It is sometimes in the instrument itself and some times executed afterwards, but it always stands as an obligation until ·fully and completely
executed, and in equity is an execution without anything further.
Senator CULLOM. Please read the language of the first section again.
Mr. McDONALD. It reads:
That the lands now occupied by the Cherokee Nation shall be secured to the whole
Cherokee people.
·
.
•

This was bringing the different parts together again.
Senator CULLOM. The word " occupied "-does that mean the easement, or what¥
·
Senator BUTLER. Let Senator McDonald proceed, and he will no
doubt explain.
Mr. McDONALD. I continue the reading:
That the lands now occupied by the Cherokee Nation shall be secured to the whole
Cherokee people for their common use and benefit, and a patent shall be issued for
the same, including-

Observe, nowincluding the 800,000 acres purchased.
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Those were tbe neutral lands so-called.
Senator CULLOM. Those are now out of the case.
Mr. :U1cDoN.ALD. Those are now out of the case. The article proceeds :
toaether
with the outlet west promised by the United States, in conformity with
0
th provisions relating thereto contained in the third article of the treaty ~f 1835,
:wd in the thinl section of the a.ct of Congress, approved May 28, 1830, which authorizes tbe President of the United States, in making exchanges of lands with the
Iutlian t1·ib s "to assure the tribe or nation with which the exchange is made that
the nited ~t:1tes will forever secure and guaranty to them and their heirs or succ •sors the country so exchanged with them; and if they prefer it that the United
'tatcs will cause a pa.tent or grant to be made and executed to them for the same:
P1·01;ided always, That such lands shall revert to the United States if the Indians becom extinct or abandon the same."

You will see the extinction and. a1landonment applies as .well as to
what is called the Cherokee home as to Outlet.
S nator CULLOM. But does not that carry the thing simply back to
the queRtion as to what the rights before were, Nothing in that makes
the question any clearer.
·
Mr. McDONALD. I think I shall be able to make it clearer by some
new and subsequent legislation that does bear directly on this question.
Senator CULLOM. Very well.
Mr. McDONALD. Because I think if any people in the world have a
clear chain of title to property, anti a right to whatever that is worth,
the Cherokee Nation has to this.
The Supreme Court has decided that the Cherokee Nation is a nation;
that it is a political entity; that it has a political autonomy. It may be
contract cl with in that name and in that form and manner. And the
United States has uy these various treaties entered into contracts with
it,. That befog the case, this possible right of reversion wonld have
attached to this grant if it had not been put into it. It would have
r ·:mlted from the com1:non law doctrine that grauts of any kiuu to a
corporation or a p litical entity do not confer any persoual rights and
privileO' s upon the members of that corporation or that entity, but
upon the corporated uouy itself~ or power, and that whenever it becomes
xtinct there is the right of reversion to the original grantor without
tu right being expressed in the deed; that it is attached to every fee,
and in fact it is attached. to the fee granting to individuals as well,
b cau e wll never they die without heirs the property goes back into
th bands of the Government as parens patria, to hold until there shall
b om body who cau claim it, so that this doctrine that bas been
brou ·ht into this case would have really been in it without these particular provi. ions in the 11ateut.
Tll re i on expression contained here that of course would prohibit
the 'b rokee ation from disposing of this property to any other party
then th
nited Stat or uy the consent of the United States so as to
put it u ond their juri diction and control, and that is when they cease
t occupy th s laud the lands go back to the U nitetl States. To that
• t ut you may say that the fee conveyed by the.patent is a base fee,
and lim~t cl th iT right t~ di pose of the lands to a11y other power than
th
mted States-but 1t certainly was no limitation on their right to
u e it.
nator TEWA.RT. When they cease to use it as an outlet what
h om of it
Mr. McD ALD. They were not required to use it as an outlet. I can
not under tand why th y should be required to use it as a hunting
gr _und, wh n t?,er wa nothing there to hunt, in order to have a right
to 1 • I a, g1 n to th m for a beneficial purpose and use, '' and a
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free and unmolested use," such as they might see fit to make of it, and
this use might be perpetual, for they bad a right to ~ perpetual occupancy.
Senator STEWART. For that purpose!
Mr. McDONALD. A perpetual use of it for ainy beneficial use or purpose.
The CHAIRMAN. It says "as an outlet and."
Mr. McDONALD. Yes; it says" an outlet an1"-- . , '
The CHAIRMAN. I wish to see what you tbmk of this clause, and
whether it guaranties to them a perpetual outlet:
A perpetual outlet west and a free and unmol~sted _us~ of all the country lying
west of the western boundary of the above-described hm1ts, and as far west as the
sovereignty of the Unitecl States and their right of soil extend.

Now, what do you say that second clause means t
Mr. McDONALD. A perpetual outlet west and a free .and unmolested
use of all the country lying west of the western bonndary, etc..
The CHAIRMAN. As far as th~ sovereignty of the United States ~xtends¥
Mr. McDONALD. Yes, sir.
Senator CULLOM. For what kind of use !
Mr. McDONALD. For all lawful purposes.
The CHAIRMAN. Does that guaranty anything more than a guaranty
of the outlet, when that language was used!
Senator Cuu~oM. Do you mean~ Senator McDonald, that they could
settle on iM
Mr. McDONALD. I do say that they could settle on it.
Senator BUTLER. Some of them have settled on it, and are settled
on it now.
Mr. MoDoNALD. By the treaty bf 1866·they agreed to dispose of such
portions of this land to such friendly tribes as the United States might
wish to settle on them, on such terms as they could .agree with the
friendly tribes. ·
·
.
The treaty of 1866 is the strongest possible recognition of their right
to this property.
The deed was executed in 1838. In 1866 (twenty-eight years afterward) the United States entered into this agreement with them in regard to the very land conveyed in the deed, in which the following
agreement appears :
The United States may settle friendly Indians in any part of the Cherokee country
west of the ninety-sixth degree, to be taken in a compact form, in quantity not ex- ,
ceeding 160 acres for each member of each tribe thus to be settled, the boundaries of
each of said districts to be distinctly marked and the land conveyed in fee simple to
each of said tribes, to be held in common or by their members in severalty, as the
United States may decide.
Such lands thus disposed of to be paid for to the Cherokee Nation at such price as
may be agreed on between the said parties in interest -

What parties in interest f ,The Cherokee Nation on the one hand,
as one of the contracting parties, ·and the friendly tribes that propose
to settle there as the other contracting party.
subject to the approval of the President; or if they should not agree, then the price
to be fixed by the President.
·

Now, )low can that treaty, following these other treaties, say that
they have_ no right or title to that land except the mere passing in and
out to their own possession 1 That is what, I suppose,you understand
by an outlet; that a strip embracing 6,000,000 acres of land had been
conveyed to them, and all the right they had to it was as a~mere outlet
S. Mis. 80-4.
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t th ir oth r land ; and yet the United State~, ~n 1866? en~er into this
gre me t ith them in reference to it, recogmzmg t~e1r right to s~ll
c

ncl •on

it and tipulating that the Cherokee N at10~ should retam

tb rio-ht of p'
s ion and of jurisdiction over all of sa1~ countr;r west
of th 96th d gree 9f longitude until sold to and occupied ?Y friendly

lndian, af er hich their- jurisdiction and right of' possess10n 'Yas to
t rminat for er a to each of said districts thus sold and occupied.
fr. IIA.IRM.AN. I insist that if there is nothing standing between
th Oh rokee ation and the Government, except this treaty mad~ in
1 Gu, it i a clear and distinct recognition of their right of possession
and ontrol of what is called this Outlet.
nator BUTLER. And ownership.
Mr. MoDoN.A.LD. And ownership. What did the friendly Indians
get:
o more than this Cherokee Nation had a right to convey. Did
they get but an outlet1 No; they got the right of settlement; cultivati u as well; improvement as well.
Seuator OULLO.\i:. Wtth. tb.e consent of the Government, however.
Mr. MoDoN.A.LD. But the Government made no patents to them
Bu hyb ad, as chief of the Cherokee Nation, executed every one of the
deed, that conveyed to these five nations, in pursuance of this treaty,
th land they are now settled on.
Following this, Congress has recognized these rights in the most
solemn mabner by acts of Congress.
I read now from the act of Congress of May 11, 1872, entitled "An
act to carry out certain provisibns of the Cherokee treaty of 1866," that
is this very treaty, '' and for the relief of settlers.on the Cherokee lands
in th State of Kansas."
The act ays:
Wh r as fa order that certain provisions of the treaty of July 19, 1866, between
tbe Uuitcd States and the Cherokee Nation may be rendered clearer, and made more
satisfactory to settlers upon the lands known as the Cherokee strip-

ow, what was the Cherokee strip, It was a part of this outlet,
an it al o included a small portion of the home and the neutral lands
a w )ll, but it included a strip of land along the southern border of the
Stat of Kansas from the eastern to the western limit of the Indian
couutry of ome two and a half miles in width, the greater portion of
which as in tbe so-called Outlet, and west of the 96th parallel.
1 continue the reading of the act:
, jn tb , tat of Kan as, said settlers having moved thereon since the date of said
tr aty, ancl for the purpose of facilitatinO' the sale of said lands: Therefore,
. Be it nactecl by the Senate and House of Jl,epresentatives of the United States of America
in 011g~·ess assembled, 'lhat the strip of land lyin~ west of the Neosho River and incl oded m tJ1 tat, of Kansas, conveyed to the Cherokee Nation of Indians by the
United 'tat s, and now belonging to said nation-

gr

All th land west of the Neosho River; that is what this act of Coni talkin O' about-

. h, 11 b snrv yecl, und r the direction of the Commissioner of the General Land Office,
• m th s3:ru mann r as the public ]ands of the United States are surveyed, and shall
b by ln~ oife_r d for al_e under the provisions and restrictions of this act; and all
tli lands m ~a1 ~ract 1 mo: a11t of the ~kansas River shall be sold at $2 per acre,
< nd all lan<hu
aid tract lyrng west of said river shall be sold at $1.50 per acre.

I hould like to know what lands west of that river they included if
not the utlet
.
~ pr ntativ W~.A.VER. If Senator McDonald will permit me; I
th:rnk I n corr ct him. The Cherokee strip is not to be confounded
WI h th Cherokee outlet. It is a small strip of land lying between the
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southern line of Kansas and the southern line of what is called the Osage
and ceded lands-Mr. FAY. Oh, not at all.
Mr. WEAVER, It commences at Chetopa, Kans., and runs west in a
wedge shape between the southern line of Kansas and the southern line
of the old Usage Reservation; and all those who were settled upon them
lived east of 96 apd on that part of the strip-not the outlet, but part
of the strip-lying between the neutral strip and that 7,000,000 acres
of home tract of the Cherokee Nation.
The CHAIRMAN. How did the Cherokees get the Cherokee strip!
Mr. McDONALD. Why, it was a part of the outlet.
The CHAIR,MAN. That is exactly what I am trying to get ,at.
Mr. McDONALD. That is exactly what it was.
Representative WEAV~R. In the Kansas-Nebraska bill there was a
parallel prescribed as the south line, that ran south of the old Osage
line, and left that strip in there, within the State of Kansas.
The CHAIRMAN. How did the Cherokees ever get claim to that
Cherokee strip T
•
Mr. McDONALD. It is a part of the land that lies west of the 7,000,000acre tract.
The CHAIRMAN. It does not seem to be so understood.
Mr. McDONALD. This act so treats it.
Representative WE.A.VER. You can not make that interpretation, because you would add to the 7,000,000 two millions more, and that cannot be.
Mr. MoDoN.A.LD. The north line of the Cherokee grant, embracing
the home as weil as what is called the outlet, was 2 miles north of the
south line of the State of Kansas as finally settled, and threw therefore
2 miles or 2½ miles of their territory into the State of Kansas.
The CH.AIRMAN. But, in getting at this, Mr~ McDonald, we have still
in the outlet the same number of acres which t.he old treaties talk about;
so that if we take in the Ohero~ee strip in Kansas we would have, as it
seems to me, an addition of a million or more acres to the 6,000,000.
Representative SPRINGER. The Cherokee 7,000,000 were described
by metes an'd bounds. 'The southern line of Kansas, in the KansasNebraska bill, went to the thirty-seventh parallel of latitude, and when
the lines of the surveyors were run it was found that there was a little
strip between the two that was not in either.
• Mr. McDONALD. If you examine the treaty of 1866 I think that will
settle the question.
,
.
Mr. BUTLER. Is it not a fact that a part of that strip extends west of
the ninety-sixth parallel t
Mr. MoDoN.A.LD. The triaty of 1866 treated it as a part of the Cherokee grant, ~nd this act of Congress, which am just now reading, was
passed for the purpose of adjusting these questions and clearing the
matter of some ambiguity. It mak@s express reference to it, and provides for its disposition and for the payment to the Cherokee Nation of
the proceeds of these sales, and the Government has been paying the
proceeds ever siuce, and is still paying them, for these very lands west
of the ninety-sixth parallel.
The CH.AIRMAN. That is true.
Senatqr CULLOM. So that it only becomes a question whether that
strip is part of the ceded outlet.
Mr. McDONALD. The Cherokees have no other title to it, and have set
up no other claim to it.
Senator CULLOM. It certainly was not by metes and bounds •

•
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r.
nd th Government has been paying them for it.
t p rt of th neutral land.
utative WE.A.VER. And it was not a part of the 6,000,000

H IRl'tI

a r .

fr. • Y.
; it wa part of the Outlet.
Ir. [ D N LD. The Government is selling these lands now, and the
pr • <1 ar account d to the Cherokee Nation.
"nat r CULLOM. Still it does not seem to prove that that belonged
to that outl t.
Ir.
DONALD. They had no other title to it and never claimed any
otb r.
nator TEWA.RT. Perhaps they never had any title to it.
Mr. McDONALD. A former Congress thought they had. That simpl, mu trat what I said perhaps before you came in, that the very
cont n ion over these questions shows that tb.is bill ought not to pass;
that it ha reached a point where it would be right and proper for the
Government to ·top and settle these matters first.
R pre entative SPRINGER. It has already ·settled one part of them.
Mr. l\'IcDoNA.LD. Without the consent of the Indians, too.
Repr , entative SPRINGER. No; with their consent.
Mr. M cDONA.LD. That consent is a joke..
The CHAIRMAN. I would like somebody here, who says that the Cherok e trip (that i~ the 2 miles within the State of Kansas) was not a
part of the Cherokee Outlet, to show why the Government bought it of
the Cherokees and agreed to pay them $2.50 per acre for some of it and
$1.50 for some of it. On what theory did the Government act when it
account d to the Cherokee Indians for the proceeds of that land! Where
did th Government suppose that the Cherokees got :it f
S nator BUTLER. It acted OQ the theory that the Cherokees had got
it under that concession of the Outlet; it is the only theory consistent
with c0rrjmon sense, it seems to me.
Mr. M DONALD. At the time the treaty of 1866 was made the lands
w r ced d by tbe Cherokees to· the United States, but this act recogniz th fact that there were settlers on it of the Cherokee Nation, who
wer entitled to special protection.
.
i..
nator C LLOM. On which, the Cutlet or the strip¥
Mr. M DON LD. The strip ..
Th OnAIRMAN. The ~trip is in KansaR and the Outlet is in the Indian
Territory,
Mr. Mon NA.LD. Ye ; but they were both one tract of land at one
tim , and until · vered by the treaty of 1866.
I will n ,; r ad tlrn third section of the act :
1 ,c. 3. That any Cb rokee citizen, or the heirs at law of such who bad rights
und r t,h Chr.roke laws to any portion of said lafids, and whose titles were valid
at the <l~i.t of tlH; tr }ity of 18G6, and who may be able to establish such v~lidit y
within ou yea,r from the elate of the pas8age of this act, under snch rules a tl.Je
Seer ta.ry of th Interior may pre1:1cribe, ~hall receive tho proceeds of.the sale of 1:1ucb
idonti u.l fan<IH, not exc ecling 160 acres, instead of their being invested as hereinaft r prov1tl , (l for in the fourth section of this act.

Following- that is the act that was referred to by Mr. Fay~the act of
F bruar 2 , 1 77-the preamble to which reads as follows:
W? r a. c rtain land in the State of Kansas, known as the Cherokee strip, being

a trip of land on the southern boundary of Kansas, some two or three miles wide,
d tacb <1 from th ]ands pateute<l to the Cherokee Nation by the act known as the
Kc na - br ka bill, in d fining th boundaries thereof, said lands still being, so far
a uns l<l, th pr perty of the Clierokee nation.
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The CHAIRMAN. What does that phrase " detached from the land
patented" mean f
·
Mr. McDoNALP, It means that the southern boundary of the Territory of Kansas as defined iu-the Kansas-Nebraska bill ran south of the
northern line of the Cherokee lands, including- this so-~all~d Cherokee
strip.
.
·
,
Senator DAVIS. Had run south to the thirty-seventh standard parallel.
Mr. HUBBARD. And have been included in the territory.
Representative MANSUR. If the Government did it once, can it not
do it again °t
Mr. McDONALD. Of course it can do it. If Congress and this committee want to take these lands from these Indians, they can do it;
there is no power that can prevent it (the Cherokee Nation is powerless,
as its chief has told you), but the question is, is it rigbtf
Senator GRAY. The question being, under what obligation does ,the
Government rest 0?
Mr. McDONALD. Yes. The Supreme Court has defined clearly the
power that the Government possesses in reference to a contract. It
says that the Government has no more right to violate its contracts
than has an individual, but it may have the power to do it.
The CHAIRMAN. Where would the Cherokees settle on that stream,
east of the ninet,y-sixth degree or west of itf
Mr. McDONALD. I am unable, of course, to give.particul3,r facts about
the settlement. There are persons here that ·can do that better than I

can.

The CHAIRMAN. One of the statutes provides that for land east of tltn
Arkansas the price shall be $2.50 an acre. and that for lands west of the
Arkansas the price shall be $1.50 an acre; and that where there are citizens of the Cherokee Nation settled. upon it, they sba11 receive the
amount of the proceeds of sale of the land that they settled on-that it
shall not go into the general fund.
Mr. McDoN ALD. Yes.
The CHAIRMAN. Now where did these men settlef
Representative PERKINS. 'rhe difference made there was because of
the distinction made by the United States as between the- lands east of
the Arkansas, which were part of the old Cherokee home, and those
west of the river, which were a partof the Outlet.
:Mr. McDONALD. 'rhey were a part of the Outlet, then, I am to understand 1
.
Mr. PERKINS. I think that is so, and the lands that were ea,st were a
part of the original Cherokee borne.
Mr. MAYES. I live in ·that country, and I can say that the line was
never known until this treaty of 1866 was made. We did not know
where that line was.
Representative SPRINGER. When the line was run by metes and
bounds for the 6,000,000 acres, and when the Kansas-Nebraska bill was
defined by metes and bounds, it was done by latitude and longitude;
and when the surveyor's chain was afterward put upon it, it was found
that about 3 miles or so of space lay between the two.
Mr. CHAIRMAN. The space between the Arkansas River on the west
and the ninety-sixth degree on the east was not within the 7,000,000
acres.
Mr. SPRINGER. No; that was bought from the Osages.
_The CHAIRM~N. If' there were any parties ' between the Arkansas
River and the mnety-sixth degree, they were on the Outlet and not on
· '
the Arkansas River.
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.ilr. M Do .ALD.

e.

'fb Kan ·a. - ebra. ka act took note of the fact that the boundary line
a. mark I nt o r the Cherokee tract to a certain extent, and it was
t-> ·c•pt d from tb juri ·dictional power of the State of Kansas until the
con nt of th Indians was obtained.
lt ,P m, · to me tl.tat these acts of Congress and the treaty of 1866 fully
. t.1bli 1.t h titl and right to this tract, and the only question is whether
the a, ·t that you are 110w proposing trenches upon the rights of the
h roh.•
atiou.
The 'RAIRMAN. Let me suggest at this point, if the easement ceased
b:v dj, u, e, when did that cea8e; before 1866 or afterwards f
~ r. M •DONALD. Tlley had never ceased to use it.
The CIIAIRMAN. I mean for hunting purposes.
fr. MuDONALD. I <lo not know. I am not able to answer those
qu stions of fact.
·
The CHAIRMAN. It is claimed h~re that the Indians have lost their
right to it because it was a mere outlet for hunting purposes, and that
wL ,)n they ceased to use it for those purposes they lost their interest.
Tl.t qnestion is, when did they cease to use it,
Ml'. McDONALD. There is nothing said about hunting, in the original
pa.per. I do uot care to go behind this treaty of 1866. The Government
treat d with the Indians as having a right to dispose of that land, and
I ropo eel to u:iake contracts for the purchase back of certain portions
of it for certain purposes.
.
The UIIAIRM.A.N. If they were still using it as an easement, the Governm nt might be treating with them on the theory that they. were
treating it as an easement.
Mr. McDONALD. But they did not treat it as an easement, but as their
propert. . This bill, however, treats it as an easement.
Senator STEWART. Is it any different from the custom of Indianstha wherever the Indians live they treat as their own all the land betw n two mountains. I would not treat with t'hem, except merely to
make J) ace with them-not because they occupied the land.
rl'h OJIAIRM.AN. The condition in 1866 was this: the Indians held a
patent for hinds described by acres.
.
Mr. M DONALD. Yes, covering this land.
The CnAmMAN. The Government proposed to settle friendly Indians
on it, all(l that if they did that they would pay the value of the land,
as it . honl<l be appraised.
na1 or B 'rLER. There is one thing I should like to have made clear,
to c rr et a, mif--apprehension as to that land being given for hunting
ground of the Indians. I was in the Cherokee Nation in 1849, 1850, aod
1 51, and at that time game was plentiful within the limits of this home
to npport th Indians, but this assumption proceeds on the idea that
th y w re sa ages and lived in no other way than by the chase. They
'! .~e gricultural at that time. They had plenty of game within the
lnmt to upport them; but it is a very violent assumption. to put the
ion by the United States Government on the theory that the lands
w r b Id olely for hunting purposes. It is not true. ·
·
enator C LLOM. You mean that outlet!
·
Senator BUTLER. e .
S nator CULLOM. They made only that use of it.
.
. nator B TLER. That was because they bad then no other use for it.
Mr. M.cDor ~D. As matter. of course, since 1866, when the Indians
nt red rnto th1 agreement with the United States for the purpose of
di o ing of part of this land for the settlement of friendly Indians,
1

1
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they have not a"ttempted to make such use or occupancy of it themselves as would interfere with the right if the United States should call
on them to do it. But in the mean time. they have been utilizing them,
not as hunting-grounds or anything of that kind, but as grazing grounds,
and have been collecting from year to year a very handsome revenue
from them, as you have heard from their chief-a revenue that is increasing~having first started in a very small way some twenty years
ago and increasing year by year until now they derive a revenue of
$200,000 a year from this land. Yet, of course, if the United States is
prepared to insist on the execution of the treaty of1866, they would be
required to do it. They do not deny that, nor pretend to.
The CHAIRMAN. They would get paid for it.
Mr. MCDONAL]?. Of course they would get paid for it; they would
get paid for it very differentJy, too, from what is provided in this bill.
For this bill proposes to take out· 333,333 acres of land, and donate
them for the school purposes of the Territory or State that may be
afterward formed.
•
·
.
Senator GRAY. Is not that paid fort
Mr. l\icDoN.A.LD. No, sir; not a cent of it. There is no question
about that.' In addition to compelling them to take $1.25 an acre, it
undertakes to charge them with what · they have heretofore received
for the lands disposed of to the·friendly tribes that settled there. That
is what this bill proposes.
The CHAIRMAN: The bill proposes that the President shall treat with
the Cherokee Indians for the purchase of their, land at not to exceed
$1.25 cents an acre, to be paid for out of the proceeds of the land which
shall be disposed of to actual settlers and as they pay for them.
Mr. McDONALD. And in ·no other way.
Senator S'.l'EWART. And that $1.25 cents shall be paid for the school
.lands.
.
The CHAIRMAN. No; it reserves out the schoollands. The Indians
can never get any pay for any of those lands, as I understand, except
as the settlers pay for them.
Senator STEWART. No; it provides that the school lands shall be
paid for at $1.25 cents an acre.
Mr. McDONALD. I will read section six of the bill, which is as follows:
SEC. 6. That whenever the Cherokee tribe of Indians shall signify their assent to
the provisions of this section, in legal manner, to the Commission provided for in this
act, and the President has issued his proclamation fixing the time as herein provided,
the unoccupied portion ofth~ lands west of ~~e ninty-sixth degree of west longitude, .
as agree~ to be ceded acc:ordmg_ to the prov1s10ns of the treaty concluded July nineteenth, eighteen hundred and sixty-six, shall be open to Rettlement, except the sixteenth and thirty-sixth sections of said land, which shall be reserved for school pur-

pm~

.

.

What shall be disposed on Those that are op~n to settlement!
The CHAIRMAN. They do not propose to give the school lands to actual settlers:
Senator Butler. Not at all.
Mr. McDONALD. The late acts in regard to the regulation of school
lands would require anywhere from $5 to $10 an acre. . .
The CHAIRMAN. The school lands will remain as reserved lands until
the Territory is organized into a State, and then the State will take
them and put them into school lands.
Senator BUTLER. The school lands are not to be sold ~ith the others .
for $1.25 cents an acre.
Mr. McDoN4.p~ yYµo gets th~ µione;y fp~ the s9~001 lailqs Y
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n tor BUTLER. That is another matter.
·
Repr n tiv PRINGER. One of the agre m nts to be matle will be
h w much hall e pay for the sixteenth and thirty-sixth sections by
thi · ill. A the settlers will pay into the Treasury $1.25 an acre we
will nl o e he Cherokees the amount required to be paid less the
am unt heretofore paid.
Th H mMAN. Now, let us see what the commission is to be provid ll for. Section 11 of the bill says: ·
EC. 11. That the President of the United States is h ereby authorized and directed
t app int a commission, to be composed of :five persons, not more than three of_ wJ:iom
ball b m mbers of one political party, whose duty it shall be to ?pen negot1at10ns
wjth the Creeks, Seminoles, and Cherokees, for the pur_ro~e of sccurn:~g the consent of
said Indians, so far as it may be necessary, to the prov1s10ns of section five and section i;ix of this act.

That i the one where the reservation is made.
Representative SPRINGER. But it says:
S1~c. 11. The commission is authorized to enter into such agreements wjth said Indiim tribes as it may deem nece~aryto accomplish tho purposes of this act and shall
sulmii t the !:lame to the President for his approval or r ej ect ion.

I as ume that the Cherokees would not be asked to part with this
lan<l nnle~ s the commission provide that they shall be paid.
R presentative WEAVER. The Indians, of' course, coul<l con8ent that
we might reserve the sixteenth and thirty-sixth sections if we would
pa,y for them. That would certainly be within the scope 9f the commi siou.
Mr. McDONALD. But, Mr. Chairman, by the thirteenth se.ction, this
prop rty is rendered virtually valueless to them trnless they undertake
to make settlements on it themselves, and in that event the United
States would claim that the treat) of 1866, with reference to settlements of friendly Indians, should have precedence over their right of
ttl m ut privilege. When you couple this with the thirteenth section, which strikes down a revenue of $200,000 a year which they are
110,; eujoying from this land, and render it virtuaUy valueless to them,
my impre sion is that they will do well to convey whatever interest
th y htwe in it to the Government at any price that may be demanded.
It i, a" tan cl-and-deliver" proposition, that is all. And if the Governm nt is ready to submit that sort of proposition to the Cherokee Nation
in th form of an act of Congress, of course I know of no power to prev nt th en.
enator TEWART. Would not they get more thau $200,000 from the·
int e ·ton the money!
r. McDONALD. I do not know.
"ep e 'entative P .INGER. They would get $300,000.
nator B TLE . Why, by the very provision of this bill, they do
n t derive one lollar of revenue from it until the actual settlers pay in
f ur a n al iu tallments, and it may be sixty years l>efore that is done.
e at r PA. NE. I wonld like to ask for information. I want to know
whether the go_vernm ut of the Indian nation are intelligent or com pet nt ton gotiate with th commh,, ion of the United States, and to 'ecure th ir right by proper provision t Is there any danger of their
b ing impo ed upon f
. Mr. McDo ALD. If you leave them untrammeled they are, but if you
bmd them hand and foot, a this bill proposes to bind them, they are
not.
The committee then adjourned.
0

,,

